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summary
This report concerns the public/private balance. It deals with the question of ‘privatisation’. Numerous government services have been transferred to the private
sector in recent times and further possibilities of doing so are being explored.
Examples include the utilities (water, electricity, cable, gas and telephone), public
transport, social security and homecare. The debate about privatisation has not
however been completed and doubts have sometimes arisen about earlier results.
A ‘yes’ lacking substantiation can then switch into an equally unsubstantiated ‘no’.
With this report the Council seeks to clarify the debate on this issue.

Separating the ‘what’ question from the ‘how’ question
Two questions generally cut across one another in the discussion about privatisation:
● The ‘what’ question: which social interests are identified by the government as
public interests, meaning that the government takes on the (final) responsibility
for these interests in the conviction that they can then only come properly into
their own?
● The ‘how’ question: in what way are the interests for which the government has
accepted final responsibility promoted and who bears the operational responsibility?
Failure to draw a clear distinction between the what question and the how question
might lead to giving the wrong answer to the wrong question. This distinction
implies in the first place that social interests – even weighty ones – will not automatically be a matter for the government. In respect of certain interests where an
effectively functioning market provides for the satisfactory production and allocation of the goods or services in question the government need not (or need no
longer) bear the responsibility.The question as to whether this is the case or not
– i.e. what is to be understood by ‘satisfactory’ – is normative in nature.
This means that the ‘what question’ is primarily a political question, to which an
answer cannot be given in scientific terms, or at any event not solely. The ‘how’
question, by contrast, is much less political in nature. The interests designated by
the government as ‘public’ can be promoted along various lines. Here we are dealing with the pros and cons of implementation modalities, i.e. with advantages and
disadvantages that are capable of objectification.
This brings us to the problem addressed by this report: how should public and private
responsibilities be assigned in the promotion of public interests? The concern in the
promotion of public interests is to strike such a balance between public and private
responsibilities that the government can discharge it final responsibility as effectively as possible. This in turn raises two questions: who is to bear the operational
responsibility? And in what way is the public interest in question to be safeguarded?
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Operational responsibilities
The Council distinguishes five possibilities for giving shape to the operational
responsibility for public interests. The concern here is with the promotion of public interests by respectively:
● competing private parties under the overall direction of the government;
● private parties to whom the promotion of those interests has been contracted
out;
● professional private parties;
● promotion under direct ministerial responsibility;
● engagement of independent administrative bodies.
The private/public issue is taken further in this report by examining how organisations should bear the operational responsibility. Dogmas, the Council would
emphasise, need to be avoided here. In the same way private organisations do not
necessarily always function more efficiently than public bodies, the promotion of
such interests by public organisations is not necessarily more democratic or thorough than private promotion. In fact the discussion here misses the key point: the
‘how’ question is concerned with the way in which public interests can best be promoted or, in the terminology of this report, safeguarded.
6

Safeguarding mechanisms
In respect of neither private or public organisations may it be assumed that they
will of themselves be solely concerned with the public interest. It is therefore
necessary to discipline organisations in such a way as to safeguard the promotion
of the public interest.
To this end, four mechanisms are distinguished in this report in terms of degree of
government involvement. Safeguarding may take place by means of:
● rules (laid down in laws or contracts);
● competition (both competition in and around the market, where tasks are contracted out);
● hierarchy (the political administrator issues instructions to his subordinates);
● strengthening of institutional values (i.e. the values and the norms within an
organisation that supports the promotion of the public interest in question).
In this discussion, in which competition frequently occupies such a central place,
the Council also draws particular attention to institutional safeguards. The safeguarding mechanism that will be the most appropriate in specific circumstances
will of course depend on the nature of the public interest and the weight assigned
to such matters as effectiveness, efficiency, democratic legitimacy, legal certainty
and legal equality.
Despite the variety of safeguard mechanisms the possibilities for safeguarding in
practice are generally not extensive. If something cannot be handled privately this
does not necessarily mean that it can be handled publicly. Both options are generally characterised by uncertainties. The government is therefore required to formulate public interests in the light of limited certainties and the Council would
recommend that combinations of safeguarding mechanisms be sought. In that case
the disadvantages of the one mechanism can be offset by the advantages of another.
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Privatisation calls for sober evaluation
Privatisation is not a competition between the government and the market. That
antithesis is not only too ideological but also too limited, in that the private sector
is much broader than the ‘market’ (consider for example non-profit organisations)
and has more co-ordination mechanisms than competition alone. Furthermore the
how question is always concerned with collective responsibility: although private
parties may be given operational responsibility, the final responsibility remains
with the government (as public interests are involved here).
In the case of privatisation, a sober consideration teaches us, the possibilities for
assigning operational responsibilities depend heavily on the degree of specification
of the public interest concerned and the extent to which the external effects of a
certain choice can be overseen. It is also evident that in the case of privatisation it
becomes easier to safeguard public interests the more information the government
has about the efforts that a private provider will be required to make, risks are less
substantial and risk-aversion among private entrepreneurs is lower. Finally, the
organisation and cost of effective supervision of the private party or parties plays a
role.

Dynamic context
As will be evident from the above, the possibilities for safeguarding public interests
depend in part on the overall context (the latter in fact influences not just the how
question but also the what question). Privatisation therefore calls for a sound analysis of the context, particularly since contextual changes do not take place in all policy fields to the same extent. One particular type of solution in one policy field will
not therefore necessarily be the appropriate one for all other fields.
In the report three contextual processes are closely examined: internationalisation,
the rapid extension of the information and communication technology (ict) and
professionalisation. Internationalisation and ict provide more opportunities for
competition, for instance in the field of the utilities; in this way the government
can concentrate on the preconditions of delivery. Moreover, the process of internationalisation stimulates the functioning of the market (in Europe this has particularly been realised through market integration), which may in turn lead to new
safeguard mechanisms on the one hand but to the disappearance of old mechanisms on the other. Did the national government originally have an enormous liberty to safeguard the public interest by means of rules, now the process of internationalisation has severely reduced this liberty. This may even be a reason to
abandon private implementation of a public interest.
Finally, the process of professionalisation within society and the government
makes it more possible to safeguard the public interest by adopting professional
standards and values (i.e. institutional safeguards).
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Modernisation of the government
The possibilities for safeguard arrangements within both the private and the public
sector are to some extent determined by the government itself. The government
can improve the scope for safeguards in the private sector by means of active market directorship, including effective supervision. Disappointing experiences with
privatisation do not always mean that public implementation is to be preferred;
they may also mean that the government has not sufficiently worked out its role as
market director and supervisor.
On the other hand substantial improvements are also possible in the public sector.
The concern here is to make the structure of government more transparent, to create better mechanisms of accountability and to enlarge the personal responsibility
of civil servants and organisation. In general, the government has much to learn in
this area from the private sector – without however having to copy the private sector. When it comes to safeguarding public interests, the government’s task is one of
providing an alternative to the private sector. What are needed are not public entrepreneurs but public professionals.

8

Strict direction required
Privatisation is not a goal but a means. The goal is that of safeguarding the public
interest. Over the past decade this essential feature has, in the Council’s view,
tended to be neglected. Partly because the issue of effective safeguards has not
received the attention it deserves, privatised or hived-off organisations have tended in practice to end up in a grey area, in which there are neither private nor public
adequate disciplinary mechanisms.
This realisation prompts three conclusions: in the first place the government, if it
settles for privatisation, should hold a strict direction. The more so since the other
participants in the decision-making process are committed to other (smaller) interests than the public interest at stake. In the second place privatisation generally is to
be handled with reservation if many interests and actors are involved. Thirdly, the
Council advises to urgently enlarge the possibilities for safeguarding public interests within the public sector.

preface

preface
This report has been prepared by an internal project group of the Netherlands Scientific Council for Government Policy (wrr). The chairman of this project group
was Dr. W. Derksen, a member of the Council. In addition the following individuals formed part of the project group at the time the report was completed:
Dr. P.M. Meurs, member of the Council, Prof. M. Scheltema, chairman of the Council, and staff members Dr. P. den Hoed, Dr. F.J.P.M. Hoefnagel (project secretary)
and Dr. J.C.I. de Pree. M.C. Ekelenkamp also contributed to the activities of the
project group from 1 September 1998 to 1 December 1999.
The analyses in this report are based in part on the results of various studies carried
out on behalf of the Council. During the preparatory stage use was also made of the
suggestions and comments of Dr. M.A.P. Bovens, Dr. A.L. Bovenberg, Dr. E.F. ten
Heuvelhof and Dr. C.N. Teulings. The Council is indebted to them for their contributions. The Council, however, bears sole responsibility for the content of the
report.
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introduction

1.1

the debate about privatisation
The operation of government has for some time been a prominent item on the
agenda in the western world. After the heyday of the welfare state, the government
changed from being a means into being a problem. The question was asked as to
whether the government should confine itself to its core tasks. Furthermore the
‘ideology of the market’ asserted itself: should the government not leave more to
the workings of the ‘market’? This was a major turnaround. Whereas the government had assumed numerous responsibilities and continued to promote those
interests at the time of the welfare state, the emphasis now was placed on the
advantages of the private sector. The political tide had turned and the search was
for “a new mix between the government and market as coordination mechanisms”
(Bovenberg 1999: 6).
The public debate about the state is not however equally clear in all respects. Ideological arguments sometimes threaten to dominate the debate. It is no longer a matter of clearly weighing the arguments; instead it appears to have become a struggle
between ‘government and market’. The actual subject of the debate has also
become the subject of confusion. Is the debate about the (core) tasks and hence the
responsibilities of the government, or is it about the question as to how the government should realise those responsibilities?
Different criteria are also often brought to bear. Sometimes the concern with privatisation appears to be solely about efficiency and effectiveness. Others point in
particular to the importance of democratic legitimation, legal certainty and legal
equality. Both options are too unqualified. Since the discussion about privatisation
is inspired by the advantages of the market it is not surprising that efficiency and
effectiveness tend to be the prime measures of appraisal. This does however create
the risk of falsely placing the private and public sector on the same footing while
neglecting other values of relevance for the promotion of public interests: public
affairs have traditionally had their own orientation (Jacobs 1992), on the grounds
that the nature of the promotion of public interests differs fundamentally in a
number of respects from the promotion of private interests.
Finally, the concepts employed in the debate are by no means always clear-cut. In
some cases ‘privatisation’ concerns the transfer of the property (a state-owned limited company is floated), while in other cases a broader definition is employed: the
engagement of private parties to promote public interests. Similarly the conceptual
duo of ‘government and market’ is anything but clear. Should the ‘market’ for
example be taken to include professional organisations that are primarily concerned with the promotion of professional values and standards? And where does
this leave ‘civic society’ in this dichotomy?
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This raises the question as to whether it is possible to clarify the debate about privatisation. The wrr seeks to do so in this report. The report does not just provide a
conceptual framework for privatisation; the Council also indicates which aspects
demand special attention in the discussion about privatisation. This initial chapter
formulates the problem and sets out the background considerations in more detail.

1.2

12

public interests: the ‘what’ and the ‘how’ question
Two questions generally cut across one another in the discussion about privatisation:
1 The ‘what’ question: for what interests should the government bear final
responsibility? Do its responsibilities include an (efficient) system of public
transport, combating road congestion, ensuring daily postal deliveries and offering each unemployed person a job?
2 The ‘how’ question: who bears the operational responsibility for the interests
for which the government has assumed final responsibility? Must the government do so itself or can it more effectively engage private parties for this purpose? If the government guarantees good public transport must it then operate
trains itself as well or can it more effectively leave this to private transport companies (particularly since advantage can then be taken of competition between
these companies)?
Failure to draw a clear distinction between the what question and the how question
might lead to giving the wrong answer to the wrong question. If there is no question of a public interest, the how question is not relevant. If the how question does
however arise, it must be accepted that the government bears final responsibility
for the promotion of the (public) interests at issue. In that sense the engagement of
private actors to promote public interests will always be coupled with new rules
and new supervision so that the government is able to exercise its ultimate responsibility.

The ‘what’ question
The what question (i.e. for what interest should the government bear final responsibility?) may be illuminated by drawing a distinction between individual, social
and public interests. This distinction is based on political or normative attitudes.
In many cases individual interests coincide with social interests. Interests are social
interests if their promotion is desired by society as a whole. Whether this is the
case, is a political question. In many cases, the promotion of social interests does
not require government involvement. If the level of prosperity is sufficiently high,
is reasonably distributed and if there is no scarcity on account of exceptional circumstances, there will generally be enough bread. The exchange mechanism of the
market ensures that the continued existence of society is not at risk. Communication is also a social interest that takes place without government involvement.
At the same time the question arises as to whether the bread will be of sufficient
quality without government involvement, whether the media will be sufficiently
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diversified and accessible, whether the trains will also operate at ‘unprofitable’
times and whether poverty will be sufficiently combated to ensure the dignity of
human existence. Clearly not all social interests are promoted without government
involvement (or, in the absence of such involvement, will be promoted less effectively). Examples include public goods that cannot be produced without government involvement or the unequal and sometimes possibly unfair results of social
interaction. Redistribution by the government may therefore be desired if the promotion of social interests is unduly displaced on to certain groups of citizens (people living further inland also benefit from the coastal defences) or if social inequalities become too great (whether differentials are too large is a political judgement).
For these reasons a clear distinction is drawn in this report between social and public interests. A public interest only arises if the government takes on the promotion of
a social interest in the conviction that this interest will otherwise not come into its
own properly. The recognition of social interests as public interests therefore
means that the government makes it an aim of its policy to promote that interest.
The ‘what’ question is therefore concerned with the issue as to whether the government should take on a certain social interest. Must it accept final responsibility
to ensure that interests of importance to society as a whole are in fact promoted? At
the same time the fact that certain social interests are insufficiently promoted in
society does not necessarily mean that the government is capable of realising those
interests. “The choice between markets and governments is not a choice between
perfection and imperfection, but between degrees and types of imperfection,
between degrees and types of failure” (Wolf 1993: 88-89). It may force the government to avoid acceptance of a final responsibility.
Two questions therefore arise when it comes to deciding whether a social interest
should be turned into a public interest:
1 Is it a social interest that would not be properly promoted if the government did
not take it on?
2 Is the government in fact capable of satisfactorily realising that interest?
From this it will be evident that the ‘what’ question is a matter for political judgement. It is not possible to determine objectively when there are social interests and
when it is desirable for the government to assume final responsibility. The what
question is therefore inherently a ‘political’ question. This is the reason why this
report by the Scientific Council for Government Policy focuses not on the what
question but on the how question.

The ‘how’ question
If the government assumes a particular interest this does not yet indicate how the
government should give expression to its final responsibility. In principle this can
take many forms. The government can itself bake bread, run trains, construct dykes
or distribute benefits. The government can also draw up rules which bakers are
required to observe in the baking of bread, it can conclude contracts with private
transport companies concerning the operation of public transport at ‘unprofitable’
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hours, and it can financially support quangoes in international efforts to combat
poverty, etc. The how question is therefore concerned with the operational responsibility for the promotion of public interests: should that responsibility be a matter
for public or for private organisations? From the above it will be clear that the promotion of public interests can by definition never be left entirely to private parties,
as that would mean that there was no longer any final responsibility on the part of
the government and no longer any question of public interests.
It is not surprising that the what and the how question often cut across one another
in the administration of government policies; they often arise simultaneously.
Must the government for example stick to its original objective if private parties are
given greater operational responsibility? Under what public conditions should privatised transport companies operate? And so on. Nevertheless it is highly important to distinguish the two questions analytically as they differ fundamentally. The
first question concerns the objective of the government to contribute towards the
promotion of certain social interests. The second question concerns the form: how
must the responsibilities be divided over public and private organisations in realising these public interests?
14

1.3

definition of the problem
The problem addressed by this report may be defined as follows: how should public
and private responsibilities be assigned in the promotion of public interests? In the
case of public responsibilities the responsibilities of public actors are at issue, and in
the case of private responsibilities the responsibilities of private actors. The key
factor in distinguishing public and private actors is the legal form. Legal entities set
up under public law are public, while legal entities set up under private law are private. Where however the government has practical control as a result of membership of two boards of management at once, a particular administrative regime or its
stake in a private law legal entity, an exception has been made in this report; in this
case too reference is made to a public organisation. This may apply for example in
the case of foundations and public limited companies (nvs).
This report therefore focuses on the method of promoting public interests. This
question lends itself well to an examination from a scientific viewpoint, in that various scientific disciplines provide arguments for the optimal promotion of public
interests. The Council also wishes to provide an analysis of underlying questions
that require clarification before arriving at a specific assignment of responsibilities
for the promotion of public interests. This involves indicating as clearly as possible
which arguments the various disciplines in question (economics, law and management science) have to offer. To date, rather too fragmentary and selective use has
tended to be made of scientific knowledge in the debate. Many of the stances taken
in the policy debate in fact reflect a link between the sectional interests represented
by the social actor in question and the argumentation derived from a particular discipline. By contrast, all the relevant questions need to be posed and all the arguments generated by the complex of scientific disciplines need to be weighed against
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one another. In this regard new developments such as the growth in internationalisation, increasing use of information and communication technology and the
growing professionalisation of society call for a new approach towards the allocation of public and private responsibilities.

1.4

the core concepts more closely defined
The concept of ‘privatisation’ is particularly subject to ambiguity in the debate
about the reordering of public and private responsibilities. In part this is due to the
fact that various discussions are cutting across one another. These debates are
briefly examined below in order to define our core concepts more clearly.

Privatisation
When it had just started, in the early 1980s, the debate about privatisation in the
Netherlands was mainly concerned with the hiving off of government tasks and
with deregulation. In our terminology the ‘what’ question was key: does or does
not the government have final responsibility? Later, however, the concept came
increasingly to mean the engagement of private parties in the promotion of public
interests. In this report the latter definition will be retained: the engagement of private parties in the realisation of public interests. This definition is therefore broader
than that frequently used in respect of the utilities, where privatisation refers only
to the transfer of property from an organisation in the public sector to the private
sector, in the sense of the privatisation of government enterprises. In addition the
concept of liberalisation or market liberalisation is employed in that world, meaning the facilitation of a market for private actors where formerly there was a government monopoly only.
Corporatisation
The second debate concerns the corporatisation of elements of the public sector. In
the case of corporatisation the implementation of public tasks within the public
domain is placed at a distance and so withdrawn from the direct responsibility of
the minister. Corporatisation is primarily concerned with the promotion of public
tasks by autonomous administrative agencies. Under Dutch law the assignment of
tasks to such bodies is a ministerial responsibility, but the actual implementation
of those tasks is not. There are various reasons for appointing autonomous administrative agencies, but one reason gradually emerged as central: easing the minister’s responsibilities. Later corporatisation was more concerned with creating
greater autonomy for divisions within the ministry while leaving the ministerial
responsibility intact.
Market forces
A third dispute concerns market forces. This debate relates in particular to the
encouragement of market competition, independent of any other public interests at
issue. Seen in this light the good operation of the market is in itself a public interest: without government involvement the market will often be insufficiently competitive. But the debate also has clear interfaces with privatisation: precisely by

15

safeguarding the publ ic in t erest

making competition possible the government need no longer bear final responsibility for the delivery of services and products. In this regard it should also be borne
in mind that the private sector covers more than just the market as referred to
above. There are many forms of private interaction in which the exchange mechanism of the market plays no or only a limited role, such as the work of non-profit
organisations. The market is an important but not the sole modality of the private
sector.

Hybrid organisations
The debates about functional autonomy and market forces come together in the
debate concerning hybrid organisations. The latter are bodies that are funded both
as a task organisation (i.e. they are assigned tasks within the public domain) and as
a market organisation (i.e. they compete against other market players within the
private domain). Such double-funding can lead not only to distorted competition
(when public monies are used within the organisation to market products more
cheaply, or cross-subsidisation) but also to the inefficient use of public funds. By
placing public organisations at a greater distance from the minister and by encouraging market forces, hybrid organisations may easily emerge. The Dutch government is currently trying to erect a barrier towards the phenomenon of hybrid
organisations.

16

Conclusion
First of all the fundamental question arises as to whether private or public organisations should promote public interests. Secondly the concern is with instrumental
mechanisms serving to guarantee that organisations will promote the public interest as effectively as possible. The main characteristic of all these mechanisms is that
they act as a discipline. Of particular importance from the government’s viewpoint
is to identify the mechanisms that can help ensure that the public interest in question is optimally promoted.

1.5

the problem in sharper focus
The Council does not regard the reordering of public and private responsibilities as
a goal in itself but as a means of improving the promotion of public interests. This
raises the question as to what should be understood by the good promotion of
these interests. In this regard it is customary to take as the starting point generally
accepted criteria for good governance. The latter are directly related to the idea of
the rule of law, the social and political acceptance whereof is firmly grounded.
These are also the requirements that are explicitly or implicitly accepted as assumptions in the various scientific disciplines concerned: democratic legitimation, legal
certainty, legal equality, effectiveness and efficiency. At the same time, these five
principles of good governance need not be assigned equal weight in the promotion
of every public interest.
Nevertheless these five criteria neither individually nor jointly provide an indication for an optimal allocation of responsibilities in the promotion of public interests.
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‘Efficiency’ does not by definition call for promotion within the private domain, in
the same way that ‘democratic legitimation’ does not by definition demand implementation within the public domain. Private organisations are not by definition
more effective than public ones; the implementation of policies by public organisations is not by definition more reliable in the sense of providing greater legal certainty or legal equality. In fact such comparison is also meaningless as long as we do
not place the public interests at issue at the centre. The most important point of reference must after all be whether justice has been done to the public interests in
question. Or to put it differently: the possibilities for safeguarding the specified
public interest at issue. If these possibilities are better in the private domain, then
this domain must be selected; if the possibilities are better within the public
domain, then that should be selected. The choice between public and private therefore ultimately derives from the question as to where safeguarding can best take
place. This puts the problem in sharper focus: in what way can the safeguarding of
the public interest best take place?
An adequate choice therefore calls for a clear definition and specification of the public
interest at issue: the possibilities for safeguarding depend on the nature of the public
interest in question. Accordingly the ‘how’ question can not be answered without
providing an adequate response to the question of what the government ultimately
wishes to bear final responsibility for (the ‘what’ question). It will be clear that in
practice multiple public interests will generally be at issue which, in some cases, will
each demand another allocation of public and private responsibilities.
As noted the Council leaves the political question as to the interests to which the
government should commit itself to the political system. This report discusses the
question of the way in which those public interests can best be secured: by placing
the promotion of those interests in public hands or in the hands of private organisations. In this regard a nominalist definition of ‘public interest’ has been chosen:
a public interest first arises if the government undertakes the promotion of that
interest as it is convinced that it would not otherwise come properly into its own.

1.6

arr angement of the report
The possibilities for safeguarding public interests in the private sector are discussed
in Chapter 2, and the possibilities for safeguarding in the public sector in Chapter 3.
The observations are not so much concerned with the respective advantages and
disadvantages of the private and public domains as such, as with the possibilities
and limitations of the safeguarding mechanisms offered by the two domains.
The context in which decisions have to be made about the allocation of responsibilities is subject to change in many areas of policy. For this reason the subject of this
report is related in Chapter 4 to three developments that will have a major bearing
on the promotion of public interests in the coming years; new circumstances of
this kind will often call for a different trade-off.
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Conclusions are drawn in Chapter 5. This indicates that the ultimate choice (in
favour of public or private implementation) must be determined not just by
‘theoretical’ possibilities for the safeguarding of public interests. Situation B may
be better than A, but this is not to say that B can in fact be achieved from A.
Such experience or knowledge must also be included in the ultimate deliberation.
The findings of the Council are also summarised in this concluding chapter.
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2

possibilities for safeguarding public
interests in the private sector

2.1

introduction
The activities of those promoting a public interest do not automatically serve that
interest optimally. This applies to both the private and the public domain. In order
to safeguard public interests (in the sense of ‘preventing something from going
wrong or getting lost’) it is therefore necessary for organisations to be disciplined.
The choice between the private and the public domain only arises once the possibilities for safeguarding are clear. This chapter is concerned with the possibilities
for safeguarding public interests in the private domain.
This approach makes clear that the line of reasoning in this report differs from
many customary responses to the question as to how public interests can best be
promoted. It is not primarily a matter of whether the government or the market
should promote a certain public interest. In the first place this antithesis is partly
incorrect and also unfruitful. It suggests that the government should be equated
with hierarchy, budget mechanisms and democracy and the market with the price
mechanism and competition. The reality is much more chequered and hence more
interesting. Secondly, the choice between promotion in the private or the public
domain must be determined by the question as to the best safeguard mechanisms
(or combination thereof) the private or the public domain can offer in order to
serve the public interest in question as effectively as possible.
We may distinguish four forms of safeguarding the public interest:
● safeguarding by means of competition (a market with more buyers and more
sellers is particularly conducive to efficiency of implementation);
● safeguarding with the aid of rules (the behavioural alternatives are limited by
means of laws and contracts so that the public interest in question is served to
best effect);
● institutional safeguarding (by strengthening values and norms within a particular organisation if these support the promotion of the public interest in question);
● safeguarding by means of hierarchy under the leadership of the political administrator (subordinates are deemed to carry out the instructions of the minister,
with the minister being accountable to Parliament).
This chapter discusses the safeguarding of public interests in the private domain.
Only the first three of the above mentioned safeguarding mechanisms are therefore
examined: by its nature the last form of safeguard is unique to the public sector and
may therefore be left out of account at this point. Correspondingly in the next
chapter, where the safeguarding of public interests in the public domain is examined, the market mechanism, which is so characteristic of the private sector, will be
(largely) absent.
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Which safeguarding mechanism is the most suitable naturally depends first of all
on the nature of the public interest at issue. The success of safeguarding mechanisms is also related to the nature and culture of the relevant organisation.
Different mechanisms exist for the disciplining of private and public organisations.
Furthermore, different mechanisms may exist for disciplining differing public
organisations.
A preliminary comment of a different nature is in order in this introductory section. Inevitably there is a certain degree of abstraction from reality. In practice the
concern will almost always be with a cluster of public interests (cheap power, green
power, universal service provision and so on). In the interests of clarity of argumentation, the discussion below is based on the hypothetical situation that just
one public interest is at stake.
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2.2

three forms of safeguarding in the private sector

2.2.1

competition
Competition disciplines players in the market. It not only forces producers to improve their cost efficiency but also means that citizens’ preferences are optimally
served (i.e. allocative efficiency). The degree of competition depends on the market
form. Perfect competition ideally calls for a homogeneous product (without product
differentiation), perfect and cost-free information for all players, lack of entry barriers
to new producers and free pricing. This perfect situation will not arise in practice.
For our purposes competition may be relevant in two senses:
1 Competition can help ensure that goods representing public interests are in fact
produced. The market ensures here that public interests are promoted; final
responsibility on the part of the government with respect to the production of the
good as such is not required.
2 Advantage can be taken of the disciplinary effect of competition if the market
does not of itself produce goods that are in the public interest. In this case the
government could itself deliver these goods. It can also contract out their delivery, after competition has identified the best supplier.
The first of these situations currently arises in the case of the world of telecommunications. A number of telecommunication companies are offering their services in
the market, while citizens and other companies force these companies to act competitively through exercising choice. The market here is responsible for the telecommunications possibilities itself. The government does however lay down strict
requirements. There is for example the obligation of universal service-provision:
everyone has the right to a connection at an equal price for a limited number of services. Such competition therefore has advantages particularly in terms of effectiveness (safeguarding public interests), in terms of cost efficiency and furthermore in
terms of allocative efficiency (the market between producers and consumers means
that citizens’ actual preferences are honoured more effectively).
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The second situation applies for example to the maintenance of public parks and
gardens. Over the past decade many municipalities in the Netherlands have
switched to contracting out the maintenance of public parks and gardens to private
firms. Similarly government authorities are increasingly contracting out the reintegration of benefit-claimants to private firms (i.e. temporary employment agencies),
which compete among themselves for government contracts. It is this competition
that disciplines private firms and directs them towards the promotion of public
interests. Competition therefore has advantages here in terms of cost efficiency and
effectiveness. The market does not provide a means of enhancing the allocative
efficiency in this case, as the government itself determines the demand. The latter
is determined by democratic means.
An intermediate form is competition for the market (in which a concession is periodically awarded). As in the case of outsourcing the various suppliers competing
for the market are obliged to put their cards on the table. The government here is
the tendering party and the competing firms the bidding party. In the case of outsourcing the highest bidder is awarded the contract, while in the case of competition for the market the highest bidder is awarded the concession. After the concession has been awarded a different kind of market arises. In that market the
government is no longer the tendering party; these are the members of the public
buying a bus ticket from the transport company that has been awarded the concession (to act as a monopolist in the market for a certain period). The ultimate decisions about the production, consumption and distribution of goods and services
are taken by the transport company and the passengers. In the case of competition
for the market gains are therefore made in terms of allocative efficiency.
In the case of outsourcing and competition for the market ‘dedicated’ investments
may play an important role. Investments are dedicated if they generate value in a
particular relationship only – in this case that with the government. Dedicated
investments entail the risk of what is known among economists as the hold-up
problem, in which one party deprives another party of the return on the specific
investments. If the government were to grant the market after one year to another
party many investments could be lost as these cannot be deployed in another market. The firm to which the concession has been awarded would not have enough
time to recoup the cost of its investments (that are profitable in the context of this
relationship only). For this reason firms will always strive for a lengthy concession
period. In the event of a shorter period they will demand a higher ‘insurance premium’ and the costs for the government will therefore be higher.

2.2.2

induced commitment in advance through statutory rules and
contr acts
Induced commitment in advance through rules and contracts is a second method
for disciplining private parties and thereby safeguarding public interests. Unlike in
the case of competition the free decision-making room is curtailed in advance by
the imposition of rules formulated in abstracto. Whenever a case arises coming
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under the rules it is necessary to act in accordance with that rule. This is why reference is made to ‘induced commitment in advance’. Induced commitment in
advance therefore also indicates the size of the residual, free decision-making room.
Formally, such free decision-making room does not exist in the case of a complete
contract: all the parties know what they have to do; there are no alternatives. In
practice however the contract will always leave room for independent initiatives.
Precisely that residual decision-making room can make a contribution towards the
effectiveness and efficiency of policy. In the case of greater independent (residual)
decision-making room the implementing party has an incentive to act efficiently.
Rules may take the form of statutory regulations but may also be laid down in contracts. Statutory regulations apply particularly to perfect competition, where the
government is not involved as purchaser but solely as regulator. Contracts apply to
outsourcing, where the purchasing party (the government) and the supplier lay
down the terms and conditions with which the service or product in question must
comply. These forms differ legally and the consequences therefore also differ in
part, but they have in common the fact that they both serve to limit the freedom of
action in advance.
22

Laying down rules in legislation appears a simple method of preventing undesirable behaviour or encouraging desired behaviour. Rules prohibit conduct at variance with the public interest and ensure that the right of property and other rights
are respected and that contracts are observed. Citizens are for example obliged to
take out insurance against loss of earnings, while the private insurance companies
are prohibited from cherry-picking. The rules oblige the insurance companies to
offer insurance to both good and bad risks.
At the same time these rules do not automatically lead to a result. For that to occur
they must be observed, which does not just happen by itself. Penalties must be
imposed on non-compliance with the rule and furthermore carried out where a
violation has indeed taken place. In some cases the rule can also hold out the
prospect of advantages, such as a grant, tax cuts or a benefit.
Contracts are totally different in nature from rules laid down in legislation. Laws
are universal in nature and apply to anyone coming under the scope of the rules.
Rules laid down in contracts are binding only on the party with whom the contract
has been entered into. This has the advantage that more specific agreements can be
made and that the public interests can be determined more precisely. As against
this contracts cannot be determined unilaterally by the government but are the
outcome of negotiations. This means that a separate significance has to be assigned
to the interest brought into the equation by the counterparty. Nor can a contract be
amended without the consent of both parties. If the government considers that the
maintenance of a contract is not in the public interest it will nevertheless generally
be bound to continue it as long as the counterparty sticks to the contract. The
democratic legitimation of the agreements laid down in a contract therefore lag
behind those of rules enshrined in legislation: the determination and upholding
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depend in part on the consent of the specific party in society and are not therefore
solely the result of the democratic decision-making process.

2.2.3

institutional safeguards
The third form of safeguarding public interests is more subtle and less direct than
the two outlined above. The safeguarding of public interests is more straightforward if the independent values and norms of organisations correspond more closely with the nature of the public interest at issue. This means that the safeguarding
of public interests may also take place by strengthening those values and norms of
organisations that underpin the public interest at issue. Examples of institutional
safeguards are to be found in many areas. The quality of education is determined
not just by rules but also by invoking the professional honour of the teaching profession (for example by publishing appraisal figures). The quality of scientific education is determined not just by the allocation of funds by the Ministry of Education but also by the organisation of ‘visitations’, in which professional colleagues
appraise the quality of the work. The quality of healthcare can be improved by placing greater stress on the values and norms of doctors and nursing staff. Correspondingly, one form of institutional safeguard is at risk of being lost now that the
housing corporations have been privatised. Unless other forms of institutional
safeguards can be found the government must hope that the norms and values that
have traditionally governed the activities of housing corporations will continue to
help ensure an adequate supply of housing at the bottom end of the market.
Institutional safeguarding is therefore about strengthening values and norms that
correspond closely with the public interest in question. Numerous systems are
available for this purpose: internal and external quality tests, peer reviews and
even disciplinary law. Self-regulation may also be encouraged and the rendering of
account to the target group itself may be strengthened. Even the flotation of a former state enterprise may be regarded as a kind of institutional safeguard: the introduction of shareholders has the effect of strengthening the market-orientation of
the organisation.
The concept of ‘institution’ is therefore used here in a sociological sense and refers
to a complex of behavioural patterns: “Institutions consist of cognitive, normative,
and regulative structures and activities that provide stability and meaning to social
behaviour” (Scott 1995: 33).
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2.3

a single safeguarding mechanism is vulner able
However important the three safeguarding mechanisms may be individually, in
general it will not be advisable to rely on a single safeguarding mechanism alone.
The vulnerabilities of the three mechanisms are first discussed individually below.

Competition
If there is sufficient competition in the market, the market itself will organise the
delivery of goods and services (at a reasonable price). At that point the government
need not assume final responsibility for the delivery of goods and services. Other
public interests may however play a role in this situation, namely the preconditions
for production and delivery. Market competition does not guarantee that these
interests will be promoted. If anything the reverse applies: the competition often
means that the public interests in question come under pressure. Statutory regulations will be required in order to safeguard these public interests.
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In the event of outsourcing and competition for the market, competition is a useful
mechanism to safeguard public interests: it forces suppliers to supply the best possible product at the lowest possible price. But here too competition is not sufficient
in itself. The stipulations which both parties are required to observe would need to
be laid down in contracts. Needless to say this also concerns the determination of
public interests. The contract will need to stipulate that the private party to which
the contract is granted considers itself bound by the promotion of the public interest in question.
The fact that competition is not enough in itself to safeguard public interests is
clearly apparent in the case of privatisation. Privatisation forces the government to
articulate the public interest at issue more precisely. Furthermore public interests
shift in the case of privatisation and new ones arise. Competition must for example
be partly organised by the government; the market is not a natural phenomenon
and perfect competition least of all; it calls for a market-master. Competition may
also have socially undesirable consequences that need to be mitigated by government intervention.
It is not therefore possible to rely on competition alone for the safeguarding of public interests. This not only means that privatisation will always be linked with
‘induced commitment in advance’ in the form of statutory regulations and contracts but also that there will always remain a mix of public and private responsibilities. However logical that may be, private parties will tend to complain about the
large number of rules with which they have to abide after they had been engaged
to promote public interests. Evidently the ‘what’ and the ‘how’ question are confused with one another here. The government is after all ‘only’ seeking to identify
another organisation for the promotion of public interests. It goes without saying
that it will remain accountable in such circumstances for the promotion of public
interests and will therefore continue to claim a role for itself.
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Institutional safeguarding
The possibilities for ‘institutional safeguarding’ need to be qualified along comparable lines. However important institutional safeguarding is, it is difficult to rely on
it totally. In the first place there may be various subcultures within organisations
and the public interests may correspond more closely with one subculture than
another (consider for example the differences between the professionals and managers within an organisation). Secondly values and norms cannot only be strengthened (by the government) within an organisation but are also exposed to other
influences (such as societal developments). Thirdly it remains to be seen whether
the government will succeed in strengthening precisely those values and norms
that underpin the public interest in question.
In seeking to safeguard public interests the government can therefore never rely
entirely on institutional safeguards. In many cases there will be a need for a combination with another safeguarding mechanism. In some cases rules will be required
in order to ensure that public interests are observed in practice, while in others
competition can make an additional contribution towards safeguarding public
interests. This does not eliminate the fact that fewer safeguards will be required in
certain sectors, on account of the prevailing norms and values, than in others. The
government benefits here as it were from the norms and values already in place
within certain sectors of society.

Induced commitment in advance
At first sight induced commitment in advance by means of rules and contracts
might appear the most effective safeguard mechanism. Whereas competition and
institutional safeguards both depend to a significant extent on self-regulation, this
is not the case here. Here the government determines how private actors are to
behave or it will conclude contracts with private players that have been awarded an
assignment. Nevertheless this safeguarding mechanism also needs to be qualified.
Rules and contracts are not automatically observed and enforcement and supervision are required for the safeguards to be effective. Even with enforcement and
supervision the safeguarding of public interests is still not assured. From the literature on public administration it is known just how difficult it is for government to
direct private parties. In this regard three barriers may be noted: social diversity,
the solidarity and autonomy of the actors to be directed and the interdependencies
between them. Precisely on account of that solidarity and the autonomy of the
actors to be directed it is not a straightforward matter for the government to negotiate rules with private players. External rules have their own meaning for organisations and hence also for private bodies. Organisations are in this respect ‘self-referential’.
Even if organisations do include external rules in their formal programme these
may lose their significance in the actual working processes at lower levels. Hospitals are good examples of this phenomenon of decoupling. Although the implementation of statutory regulations may be something that greatly exercises the
minds of management, such regulations may have little if any effect on the actual
working processes. Decoupling also applies within the government itself. Counter
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staff, for example, gear their behaviour equally as much to shared codes as they do
to the strict regulations issued by senior management.

Conclusion
Reliance on a single safeguarding mechanism is hazardous. Apart from competition, rules are required in the market. In the case of outsourcing, contracts as well
as competition are required. It is important within an organisation to strengthen
the norms and values that underpin a particular public interest, but even this does
not provide any certainty that the activities of the organisation will wholly serve
the relevant public interest. And the enforcement of rules is less straightforward
than it appears, while rules can also come over in distorted form in social life. At
the same time it is evident that the three mechanisms can be mutually reinforcing.
They stop one another from becoming too one-sided. The safeguarding of public
interests in the private sector is therefore a matter of finding the right mix of safeguarding mechanisms.
The possibilities for safeguarding public interests in the private sector are analysed
in more detail below. This is done on the basis of the three most common ways of
engaging private actors:
1 public interests are promoted by private parties under the direction of the government;
2 public interests are promoted by private parties on the instructions of the government (outsourcing);
3 public interests are promoted by (private) organisations of professionals whose
values and norms correspond closely with those interests.
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2.4

promotion of public interests under the direction
of the government

2.4.1

introduction
If the market itself takes care of the production, the government does not bear any
responsibility for the product as such. The government may however set conditions for production ‘in the public interest’. The central question is therefore how
private parties can be tied to the public interest: how the public interest can be safeguarded in the midst of social life. In addition the government naturally bears
responsibility for the effective operation of the market, particularly if the market is
delivering a product that represents a public interest.

2.4.2

when is induced commitment possible?
The safeguarding of public interests in the market depends in particular on induced
commitment in advance by means of statutory regulations. The circumstances in
which safeguarding by means of rules is more or less effective are described below.
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1 In the case of induced commitment in advance by rules it is important for there
to be consensus within government concerning the public interests at issue, as
the adoption of rules for private players presupposes a certain constancy. The
rules must be knowable, unambiguous and applicable for those concerned and
must not be constantly subject to change. This may be a problem if consensus
has not yet been achieved within the government or if the political standpoints
are transient in nature. The public interest must have crystallised out sufficiently into a generally accepted, stable public interest before it can be laid down in
rules.
2 If the government wishes to or must be flexible, rules lend themselves less well
to the safeguarding of public interests. This applies to new policies, the external
effects of which are not yet clear or where the government is still at the initial
exploration stage. It also applies to numerous technological developments that
tend to take a turbulent course and that have not yet crystallised out. The government is also permitted to experiment. Why should only the market be used
for innovation? Or more specifically, in order to achieve innovation the government must sometimes take initiatives itself. If the government is therefore
uncertain about the requirements that it wishes to lay down for a particular good
or service in terms of the public interest, it will be less easy to lay those requirements down in statutory regulations.
3 In the case of induced commitment by means of rules the interest in question
must be capable of being expressed in rules. In some cases it may be difficult to
formulate unambiguous rules for implementation purposes. In such cases legal
equality may be threatened. The situation may also provide a reason for reconsidering the public interest in question; the acceptance of final responsibility by
government when this has only been worked out in the form of poorly enforceable statutory regulations will tend to backfire. From the viewpoint of practicability and the necessary differentiation of rules it can sometimes be better for the
public interest to be secured by leaving the regulation to the social partner (e.g.
terms of employment and working conditions policy).
4 The effectiveness of rules is related to the context in which the public interest is
promoted. For this reason induced commitment by means of rules will be more
problematical the more the sectional interests of the organisation in question
diverge from the public interest to be promoted. The commercial interests of
private players may for example be at variance with the public interest being
promoted. In that case the company will be inclined – in itself legitimately –
increasingly to neglect the public interest when it comes to the price/equality
ratio. Where the two interests correspond more closely with one another the
safeguarding of the public interest will be more straightforward.
5 Rules must be enforceable. The supervision of compliance must be organised.
Here we must draw a distinction between supervision of the workings of the
market (as part of the government’s market-regulation task) and supervision of
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the compliance with specific rules that have been laid down in order to safeguard public interests. Supervision is much simpler in the case of strict rules
compliance with which can be checked on the basis of readily verifiable information, than it is in the case of vague rules and less readily verifiable information.
6 The greater the number of public interests calling for regulation of the market,
the more the possibilities for competition will decline. The more public interests
the government wishes to realise, the sooner the limits of the model of market
forces under government direction will be reached. This discussion applies for
example to public transport. Theoretically rail competition is perfectly possible,
on condition that the government does not lay down an undue number of preconditions for rail traffic. As the experience in Britain indicates, competition
with bus transport by road can be realised subject to the same condition. If on
the other hand the government also wishes to safeguard other public interests
(such as the environment, accessibility and affordability) the rail competition
will be subject to so many preconditions that competition ceases to be possible.
In that case competition for the market only becomes possible.
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7 A more far-reaching situation arises in the sphere of social policy. Here the government often lays down so many conditions for insurance that resort to collective arrangements becomes necessary. In this way the market gives way to a
‘quasi-market’. In this case the interaction between supply and demand does not
take place at the level of the ultimate customer – the employee – but at the collective level of large firms and industrial sectors. It is the latter that make a
choice from the alternative benefit agencies, including a contract with the
agency that best meets the sector’s own terms and conditions. From the literature it is known that such quasi-markets operate under strict conditions only
(Bartlett and Legrand 1994). Quasi-markets are subject to a good many risks: 1)
the price does not indicate the preferences of the actual customers (the employees); 2) suppliers and demanders become too closely interlinked; 3) the system
of block contracts, in which agreements are made for a (large) number of products, gives the supplier the possibility of misusing his information lead; 4) on
account of the complexity and uncertainty the transaction costs in quasi-markets are often high. In view of these risks it is understandable that quasi-markets
operate laboriously.

2.4.3

conclusion
What do these rules tell us about the desirability of privatisation? In the first place,
it is not a matter of whether the market can itself arrange the delivery of products
and goods at a reasonable price. If that is the case, the delivery of products is by definition not a public interest. The concern here is the possibility of laying down conditions for the delivery and production of goods and services. The more that the
public interest can be translated into unambiguous, strict and lasting rules, the
more this will be possible. An additional consideration is supervision of compli-
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ance with the rules: the more difficult it is to obtain information on compliance the
less certain it will be that the public interest is being adequately safeguarded. Finally privatisation makes less sense when so many rules come into play that little if
any room is left for competition.
The privatisation of a task by placing it on the market and safeguarding the public
interest by means of statutory regulations will not therefore be appropriate in all
cases. In addition other options also have their limitations and drawbacks. This
sometimes raises the question as to whether the government should not open up
its final responsibility to debate.

2.5

public interest and outsourcing

2.5.1

introduction
Outsourcing provides the government with an excellent means of taking advantage
of the competition mechanism to safeguard public interests. Here the government
acts as the only buyer and the competition takes place between various suppliers.
The nature of the task rules out the possibility of a normal market, as applies in the
case of many public facilities or if there is a natural monopoly.
Two mechanisms may be used in order to safeguard public interests: competition,
which forces suppliers to promote public interests as effectively and efficiently as
possible, and induced commitment in advance by means of rules. Since the government enters into a relationship here with one or more specific parties, rules will be
mainly laid down in contracts. In addition the legislator will generally have laid
down the basic rules for the execution of the task. The scope for outsourcing is
therefore related to the possibilities for competition and induced commitment in
advance through contracts.

2.5.2

when is competition possible?
1 Not every government task lends itself to outsourcing. This applies to determining the fundamentals of the legal order and to a large extent to the maintenance
of the legal order, without which a market cannot function properly.
2 The execution of the task must be the subject of competition. It must be a task
that multiple private parties can perform and there must be a large enough scale
for competition. Where the assets are highly specialised (e.g. if specialised technical means of production are used, or if workers with special skills are needed
who cannot readily be deployed elsewhere) the number of suppliers will be
lower. In addition outsourcing will sometimes involve products for which the
government alone acts as the buying party. This makes it less attractive for private players to enter the market: in the absence of a contract from the government it is not possible to make a return.
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3 The more specialised the investments required for the task in question the more
difficult it is to organise competition in the event of outsourcing. Dedicated
investments are those that only provide a return on capital between specific parties and which are lost when that relationship is terminated. Such investments
can rapidly become prohibitive when it comes to switching to another private
player. Although this may involve outsourcing to a private player, genuine competition is no longer possible between multiple potential suppliers. An example
would be investments in the rail infrastructure. The government can hardly
transfer ownership of the infrastructure of ‘unprofitable lines’ to a private transport company if it wishes to have the ability in the future to contract out (the
use of) these lines to another company. In the case of sizeable dedicated investments a part of the promotion of the public interest can of course be left to the
market, namely the operation of the transport on the infrastructure in question.
This is relevant as the debate tends all too readily to deal with the sector as a
whole, rather than differentiating in terms of individual elements or functions
within that sector.
4 The institutional framework must lend itself to competition. Market forces presuppose a certain attitude on the part of the players: they must be primarily
guided by competition and the maximisation of individual utility. The institutional tradition as this has evolved within a particular sector may result in a
totally different mental attitude on the part of the players, due to which other
considerations become dominant. In social policy for example market forces are
in many cases undermined because the stakeholders base their transactions on
factors other than economic considerations alone. Social security tends to be an
area in which the prevailing ethic is one of social integration based on the values
of particularism, loyalty and role regulations rather than competition and the
maximisation of utility.
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5 An effectively functioning market is not a natural phenomenon. Competition
does not always arise, for example because the territorial scale of the market is
too small, so that there is no level playing field. Unbalanced relationships in the
market may also militate against competition. Suppliers for example have an
interest in keeping out new entrants by holding prices artificially low.

2.5.3

when is induced commitment possible?
1 The safeguarding of public interests with statutory rules and contracts requires a
certain consistency over time in the determination of the public interests at
issue. This in turn requires sufficient and sustained consensus about those public interests. It is not possible for the goal is to be indeterminate.
2 If there is a need for flexibility among the government in order to learn from
past experience there will be less scope for safeguarding by means of contracts,
since contracts are entered into for a fixed term. The minister will in general be
able to deal more flexibly with regard to his own department than with regard to
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private organisations. Contracts with private parties therefore call for a commitment on the part of the government. On the other hand flexibility can to some
extent be built into contracts, concession conditions and so on. Moreover, the
government may also wish to protect itself against its own inconsistency over
time. For that reason the Dutch government often leaves the maintenance of
nature conservation areas to private organisations.
3 The public interest at issue must be sufficiently capable of operationalisation for
it to be laid down in a contract. The output of the one organisation is more readily quantified than that of another (Wilson 1989). Certain activities will also be
more readily definable than others (e.g. innovative capacity, mentality). The
question arises here as to how explicitly or implicitly the goal should be articulated in a contract. In the case of explicit contracts (laid down for example in
terms of performance indicators) there is the risk of perverse effects in that
these indicators will become a goal in themselves in the performance of the contracts, while less measurable but nevertheless valuable aspects that were originally the key consideration are lost to sight. This is sometimes referred to as the
performance paradox: the use of certain performance indicators can provide a
false impression and even contribute towards a loss of organisational effectiveness and efficiency (Meyer and Gupta 1994).
On the other hand implicit contracts, in which the contracting party is given a
high degree of freedom in performing the task, renders the government highly
dependent on the goodwill of the private organisation. Particularly if such an
organisation is primarily concerned with profitability and enhancing its own
continuity, the public interest may find itself squeezed out. Although the reputation mechanism may provide a certain counterweight it does not eliminate the
risk as such.
4 The government must have sufficient information in two respects. In the first
place there must be sufficient information in advance concerning the prospects
of achieving the desired situation. If that is not the case we refer to ‘imperfect
information’. Secondly, both parties – government and private player – must be
able to maintain sufficient sight of one another’s activities. It is difficult for the
public interest to be contracted out if the government as buyer has insufficient
information on the efforts that the supplier has to make. The principal needs to
have a broad idea as to what the agent will need to do in order to achieve the
desired result before it will be willing to enter into contracts offering some form
of return. In economic theory this phenomenon is known as asymmetric information, i.e. the two parties are not equally informed. Needless to say the reputation of a firm may moderate the problem of asymmetric information: in certain
cases the government will be able to rely on the fact that the firm will not overcharge for the activities in respect of which the government does not have a full
grasp.
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5 Safeguarding the public interest with contracts is possible only if the formulation of that interest results in a sufficiently unambiguous norm for implementation that the normal requirements of legal equality and legal certainty can be satisfied. Providing such a norm is by no means always possible. This may be due to
a number of reasons. There may, for example, be a large number of partly conflicting public interests at issue without any clear order of priority. Alternatively
a large measure of policy freedom may be required because the assessment of
each individual case calls for a detailed differentiation and elaboration of the
norm that cannot be provided in advance. Where legal certainty and legal equality cannot therefore be safeguarded by means of contracts, implementation by
private parties will not be in prospect. This applies all the more since implementation within the public domain provides specific, formal opportunities for legal
protection and the protection of interests. These must also be taken into account
in the political deliberation. NB: this is not a matter of reliability (in the sense of
‘supporting a line once it has been adopted’) but of legal certainty in the sense of
the predictability of executive agencies.
6 The greater the risks and the risk-aversion among private entrepreneurs, the less
readily the public interest is contracted out. In such cases the private player will
possibly require excessive insurance from the government as compensation for
any misfortune for which it does not consider itself responsible. In practice,
however, safeguarding the public interest by means of a contract in this situation
is possible, but the costs may be so high that the government can better to opt
for promotion within the public domain. The public nature of unemployment
and invalidity insurance may be understood in these terms.
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7 It must be possible for the fulfilment of the contract to be confirmed. A large
number of the aspects referred to earlier will be relevant here, such as the information available to both parties. If the intended output cannot be readily verified it will not be possible for a third party – for example a judge – independently
to determine whether the commitments have been met. Compliance with the
statutory and contractual obligations will not then be guaranteed. If the output
is verifiable to only a limited extent, not only will the safeguarding of the public
interest be uncertain but supervising compliance will also involve high costs as
regards the collection of information, appraisal and correction. At the same
time, however, the reputation of firms may smooth out the roughest edges of
this problem.

2.5.4

conclusion
Outsourcing relies on two types of safeguard: competition and induced commitment by means of contracts. Both mechanisms have their limitations. It is particularly important to check closely that there are sufficient opportunities for competition. In this regard a clear distinction needs to be drawn in terms of functions
within a particular sector. Although competition might not be possible for the
product as such, competition may be possible in certain areas.
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If competition is not possible there is little reason to proceed with outsourcing.
One important exception may however be considered, namely where a private
player has more or much more professional knowledge or relevant information
that is essential for the proper promotion of the public interest (such as noncontractible human capital).
In addition, even if outsourcing is possible for all sorts of reasons, the transaction
costs may be an important consideration in nevertheless deciding not to proceed
with outsourcing. From the literature it is known that the transaction costs for outsourcing can be high or even very high. This is also traditionally the reason why
not transaction but hierarchy is the leading coordination mechanism within enterprises, as Coase indicated over half a century ago (Coase 1937). Transaction costs
involve not just the costs of contracting and monitoring but also those of bonding
(i.e. costs incurred by the agent in order to make it clear to the principal that the
agent will not be guilty of undesirable behaviour) and residual costs (i.e. the
remaining loss: discrepancies between the behaviour of the agent in reality and the
behaviour that would maximise the principal’s proceeds). Such transaction costs
are particularly high if extensive use is made in a production process of specific
assets or knowledge (or when it comes to specific products that are not on sale elsewhere and if the investments lend themselves barely if at all to other purposes), if
the uncertainty (e.g. in the market) is great and if the relevant transaction occurs
frequently. Finally transaction costs may be higher on account of cultural factors.
Path dependence, for example, may mean that future options are limited by choices
made at an earlier point.
On the other hand a full deliberation also involves an examination of the alternatives. What are the possibilities and limitations of those alternatives? How high for
example are the internal transaction costs? For, the promotion of public interests
within the public domain also involves transaction costs. Also to be taken into
account is the weight to be assigned to the public interest by the principal in relation to the advantages of outsourcing in terms of efficiency. And to what extend do
the various public interests at issue lead to conflicting conclusions? And which
public interest should then weigh the most heavily?

2.6

public interests and professional organisations

2.6.1

introduction
Engaging the market takes advantage of competition as a disciplinary mechanism.
Under certain conditions this proves highly effective. The key problem nevertheless remains bringing the competition and the public interests at issue into alignment with one another. The disciplinary effect exerted by competition may sometimes serve other than just the relevant public interests; precisely for this reason
the ‘marketing’ of education or healthcare call for special attention. Rules and contracts are required as an additional means of safeguarding the public interests.
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It is precisely for this reason that there is in practice also a third form of safeguarding public interests based not on competition but on enlarging the convergence
between the norms and values in certain organisations and the relevant public
interest. This section examines this ‘institutional safeguard’ of public interests in
respect of one modality, namely the safeguarding of public interests within (private) professional organisations. In itself the concept of institutional safeguarding
is wider: safeguarding by strengthening norms and values that support the relevant
public interest.
Furthermore professional organisations are by no means always private; this does
apply to healthcare but certainly not to education. Many professional organisations
are at the cutting edge between the public and private spheres: they are publicly
funded but enjoy administrative and substantive autonomy within our system.

2.6.2
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professional organisations
The meaning of the word ‘professional’ is changing. In the classical sense professionals are generally self-employed professional practitioners operating on the
basis of a separate code of conduct and their own professional rules. Doctors,
lawyers, pharmacists and architects are well known examples of professionals in
the classical sense. They have their own professional association regulating training
and registration and in many cases even have their own disciplinary law. They have
acquired their specialist knowledge (i.e. their specific professional skills) after
lengthy and intensive training. The profession is protected: people are only
allowed to set up as a doctor or lawyer after having completed a recognised course
and after registration by the professional association.
In more modern and recent thinking about professionals the main focus is on
knowledge and expertise. The concept covers all those having specialist knowledge
and skills and who are to a significant extent guided by professional standards and
values. More and more occupations are organising themselves along these lines,
while at the same time often taking over the features of the classical professional:
the establishment of separate professional associations and the drawing up of separate professional codes of conduct, etc.
Furthermore the professional increasingly operates within organisations. This has
given rise to ‘professional organisations’. These are bodies in which the primary
process is controlled by professional practitioners and where the realisation of the
organisation’s central role depends heavily on the knowledge and expertise of professional practitioners. The lack of hierarchical direction is therefore also highly
characteristic of professional organisations. Examples include hospitals, law firms,
firms of consultants and accountants as well as educational institutions, scientific
institutes and universities, et cetera.
The separate standards and values play an important role in such organisations.
Scientists are for example primarily concerned with pushing back the ‘frontiers of
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knowledge’. Primary teachers are primarily concerned with the teaching and raising of little children.
This is not to deny that the profit motive may sometimes be the dominant consideration within a professional organisation. Doctors’ partnerships are not just concerned with the health of their patients but, equally, with the income they are able
to generate by working in that way. Law firms are in many respects normal businesses that seek to increase their return in financial terms by means of mergers and
cooperative arrangements. Also, the separate professional values and standards
will carry more weight in one professional organisation than in another. This does
not eliminate the fact that those professional values and standards will always be of
greater or lesser significance.
What all this means is that the direction of professional organisations imposes special demands. From the literature it is known that professional organisations operate the most effectively given relatively great autonomy (Mintzberg 1983). In this
regard it is confusing for the government that professional organisations consist
not just of trained professionals but also of administrative managers. As long as the
government is communicating with these managers a hierarchical mode of direction will appear much more successful than it ultimately proves to be. Similarly the
aim of introducing greater market forces within universities is supported more
actively within the world of university administration, with its links to the ministry, than it is among academics themselves.
This also makes it clear that the work of professional organisations is not just determined by professional standards and values. In the first place the profit motive is to
a greater or lesser extent an important factor for professionals. Secondly professional organisations are subject to the tension noted in the literature between managers and professionals. The former often subscribe to different values and standards from the latter.

2.6.3

possibilities for safeguarding within professional
organisations
In order to make use of the instrument of institutional safeguards within professional organisations four conditions need to be satisfied.
1 The public interests must correspond closely with the pattern of values and
norms of the professionals. In the absence of such congruity, reliance on professionals is certainly not without its risks. Legitimated by their professional status,
it is professionals in particular who go their own way – on occasion to the detriment of the public interest in question. In safeguarding public interests within
professional organisations it is however possible to take advantage of the differences between the professionals and the managers. If the professionals pay little
heed to financial considerations, it is better for economies to be effected through
the managers. In healthcare, for example, the instrument of ‘bed reduction’
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appears to have been particularly responsible over the past decade for the reduction in health spending. Not by accident this is an instrument in which the professionals played no part.
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2 Like other forms of safeguard, institutional safeguards are never enough in
themselves. A combination with some other form of safeguard is required.
Induced commitment by means of rules and contracts is the most obvious
course of action. As noted above, the market mechanism is by no means always
consistent with the institutional environment of professionals. And where use
is made of market forces, these may be better directed to the managers in the
professional organisations.
Rules and contracts must also fit in with the professional context. This means
that it is necessary to allow for the relative autonomy of the professionals. Rules
and contracts must be aimed at enlarging professional responsibility; working
towards certain objectives works better than output targets. In addition rules
and contracts must strengthen the professional values and norms that support
the public interest in question. Investments must be made in such values and
norms. Among other things this can be done by placing a premium on peer
appraisal. Competition between professionals may also be an important instrument in the professional world – although this is a form of competition that
need not involve the profit motive or financial remuneration. In the world of
professionals, professional status is often a better form of remuneration than the
return made by the organisation. Finally, disciplinary law is generally an important institutional safeguard among professionals.
3 The engagement of professional organisations in safeguarding public interests
calls for a certain level of transparency. Although professionals may have their
own values and norms, the way in which they operate will need to be clear and
transparent if they bear responsibility for the realisation of public interests. The
financial accounting will need to provide insight. The fact that it will often be
better not to set output targets is not relevant in this respect; what will need to
be clear is the way in which resources are used in order to promote the public
interest at issue.
4 Professionals must be able to render account to their clients and towards their
peers. To this end extra checks and balances may be introduced into the system
that can bind professionals to the public interests and strengthen the relevant
professional values and norms. The position of patient associations, of student
bodies in university education, of parent associations at primary level and society in general in university research, et cetera, requires attention in this regard.
It is the government that must ensure that such mechanisms of accountability
are in place and also effective.

possibilities for safeguarding public interests in the private sector

2.7

improved scope for safeguards in the private sector

2.7.1

supervision and rendering account
Accountability plays an important role in the three forms of safeguarding, particularly if the safeguards are to be effective. In the case of competition the accountability takes place in the market, while in the case of induced commitment by means of
rules and contracts this generally takes place in retrospect through supervision. In
the case of institutional safeguarding account is often rendered towards clients
(patients, the parents of pupils and so on). All these accountability mechanisms
increase the effectiveness of the safeguards. Or more precisely, they generate the
information required for the safeguarding to be successful. But accountability cannot be assumed; supervision is also required.
Against this background a number of aspects of relevance for the supervision of
private organisations are discussed below. By supervision is understood the collection of information concerning the question as to whether an action or matter
meets the requirements laid down, forming a judgment on that basis and then
intervening if necessary.
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1 The place of supervision within the policy system is not always clear. On the
one hand this function must be clearly distinguished from such functions as
policy formulation and implementation so as to prevent any confusion of interests. On the other it needs to be closely related with the other functions, especially the preceding policy determination phase; many problems associated
with supervision are rooted in this preliminary phase.
2 The nature of the public interest and of the context in which that interest must
be promoted should determine the nature of the supervision. Where markets
have crystallised out and are operating effectively a less rigorous form of supervision will generally suffice. In the case of new, highly dynamic markets the
supervision will need to go further and involve more detailed regulations. This
certainly applies to the new markets of the utilities. It is not for nothing that the
supervisor is designated as the regulator in the international literature in this
field.
In a general sense the degree of congruence between the desired public interest
and the social reality will determine the intensity of supervision. If that congruence has not been properly established beforehand there is a real risk that the
wrong type of supervision will be selected. Similarly a failure properly to
acknowledge the conflicts between the various public interests at issue will
result in ambiguous, impractical standards and it should come as no surprise if
the supervision falls short of the mark.
3 Putting supervision in place requires the necessary time. This does not primarily
concern the organisational structure; more important is ensuring that the supervisory body is equipped with the necessary knowledge and skills and has the
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requisite practical authority. In the beginning, the existing market player – the
previous monopolist – will tend to hold all or most of the sector-specific information. This will mean that the supervisory body will be under-equipped at the
beginning stage when it faces the heavy burden of setting the market up.
4 This information problem will also persist during the next phase. Given their
competitive position the market players themselves will have no interest in providing the supervisor with the necessary information. There is a greater consciousness of this problem in countries that had experience with building up the
function of market-master, e.g. the United Kingdom, than there is in the
Netherlands. It is at any event not a teething problem that will go away as experience is gained ‘on the run’.
5 Finally consideration needs to be given to the positioning of the supervisory
body in relation to the politically responsible minister on the one hand and the
relevant sector on the other. Positioning close to the sector has advantages in
terms of strengthening the public authority and in relation to knowledge and
information but demands a price in terms of independence. The latter applies
equally to a position close to the minister.
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2.7.2

the new role of the government: market-master
From the privatisation in recent years it has now become clear that it is more than
just a matter of supervision. Ideally an effective and, given the public interest, also a
properly conditioned market presupposes that a clear institutional framework will
have been put in place beforehand by the government, the most important elements in which will be proper legislation, inspection and supervision. This new
public function, to be shaped by the government, is also referred to as ‘marketmastership’. This function is fairly new in the Netherlands.
The importance of this new role of the government has evidently grown because a
greater number of public tasks have been placed at a distance in the past two
decades. Experience has also indicated that the creation of a new institutional
framework and the organisation and introduction of supervision not infrequently
prove awkward and problematical. In part this is because there is a real danger of
inconsistency over time between the arrangements put in place for the public function of market-mastership and developments in the market. The game gets under
way before the rules have in fact become clear and can be induced. In addition the
costs of market-mastership often tend to be underestimated in advance. Seen in
retrospect, the way in which market-mastership is organised can be so complicated
and expensive that a decision in favour of outsourcing or privatisation must be
reconsidered.
On the other hand the possibilities for privatisation may be underestimated
because too little is done about effective market-mastership. In that respect it is
important to draw a distinction between structural negative conditions for private
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safeguards and negative conditions arising from inadequate government action or
the lack of effective supervision. In contrast to the former, the latter conditions can
of course be redressed. In that respect the government partly has the success of
safeguarding public interest in the private sector in its own hands, as it can help
ensure that there are better possibilities for safeguarding those interests.
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3

safeguarding public interests in the
public sector

3.1

introduction
This chapter focusses on the mechanisms with which public interests can be safeguarded within the public sector. Traditionally, the emphasis in this sector has
been on rules, hierarchy and institutional safeguards. As it is not possible for everything to be determined in advance in the legislation, political administrators at the
top of the organisation determine how matters are handled within government
– for which they can also be held to account. This is handled by means of hierarchy
between the minister and civil servants and by the system of ministerial accountability. Institutional safeguarding forms the complement. The public service is
characterised by its own values and norms that are aimed at supporting the promotion of public interests.
As safeguarding mechanisms, hierarchy and induced commitment by means of
rules, in particular, are beginning to display their shortcomings. Rules are not
always observed and the hierarchy found in government departments nowadays is
far removed from the classical bureaucracy of the Weberian ideal-type (sections 3.2
and 3.3). When it comes to autonomous administrative agencies, the ministerial
authority and accountability have even been consciously restricted. The imperfections in the safeguarding of public interests raises the question as to how such safeguards can be improved (section 3.4).
Following this general survey the possibilities for safeguarding public interests in
the case of autonomous administrative agencies and within government departments are described in more detail (sections 3.5 and 3.6). Finally possible improvements in the safeguarding of public interests within the public domain are examined in more detail.

3.2

safeguarding by means of rules
Within the government public interests are primarily safeguarded by means of
democratically legitimated legislation; executive civil servants are also bound by
such rules. In practice, however, rules also have their limitations in the public
domain. A number of these are the same as those in the private domain. Induced
commitment by means of rules requires a certain degree of consensus within the
government concerning the public interests at issue and the ability to encapsulate the
relevant public interest in rules. In addition the following aspects are of relevance:
1 In practice rules are able to predetermine future action in part only. If circumstances change it is also impossible to change the behaviour as long as the rules
remain unchanged. Furthermore rules – particularly as government organisations become more professional – are more likely to result in obstructive rigidity
and to hold back creativity and innovation.
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2 There is no question of systematic, comprehensive checking of compliance with
the rules laid down by the government organisation. The courts are able to check
the correct implementation of the law by the executive in part only, for example
because the disadvantaged parties are by no means always aware of their rights
or because they are dissuaded by the drawbacks of instituting proceedings. Furthermore, executive action that works out favourably for a stakeholder is of
course no reason for recourse to the courts. Research into public administration
commonly indicates that executive agencies draw up their own rules instead of
applying the statutory ones.
3 At the same time the ministerial responsibility offers only limited possibilities
for checking the application of the rules. Although the minister is responsible he
can only be held to account if information is available to Parliament on the application of the rules. As a result of the public information requirements incidents
regularly come to light, but these do not generally leads to systematic checks. If a
task has been assigned to an autonomous administrative agency, ministerial
responsibility will be lacking in respect of the application of the rules in individual cases.
In this way the safeguarding of public interests within public sector organisations
by means of rules is subject to considerable shortcomings in practice. The notion
that legal and political control is possible may be theoretically correct, but in practice that notion has long deflected attention away from the actual shortcomings.
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3.3

safeguarding by means of hier archy

3.3.1

pr actical functioning of the hier archy
Theoretically the mechanism of hierarchy is well regulated and can be a highly significant means of safeguarding public interests. Practice tends however to differ
from theory. Three developments mean that the political direction of an entire governmental organisation by the minister has become doubtful:
1 Government organisations are now on a much larger scale than they were at the
time when ministerial responsibility, to which the principle of hierarchy is
linked, was introduced. Ministers are no longer in a position to oversee and control all the happenings within the organisation as a whole.
2 The level of professionalism within government organisations has increased
greatly. The civil service has been permeated by modern sciences and their representatives (engineers, economists, management consultants, lawyers). Consequently the requirements of precise argumentation and the furnishing of proof
have come increasingly into conflict with the requirements of the hierarchy.
Such an organisation calls for a different form of management, creating conditions for expertise and creativity rather than directly indicating in detail what
civil servants are required to do.
3 The second half of the 20th century has seen a high degree of horizontalisation
not just within society but also in intradepartmental relationships. The actual
situation is marked in particular by an ever widening network of mutual inter-
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dependencies. The Weberian bureaucracy has been largely replaced by a government organisation which operates on the basis of different principles. A subtle
balance of power has arisen between minister and civil servants, civil servants
have become politicised and politicians have become bureaucratised (Peters
1989).
Thus the hierarchical direction of the government machinery by the political leadership has gradually lost its significance in practice. As a consequence the political
administrator has fewer possibilities at his disposal to safeguard the relevant public
interests in the public sector.

3.4

institutional safeguards
The safeguarding of public interests can rely heavily in the public sector on the
public-mindedness of civil servants. Precisely on account of the (sometimes) high
degree of convergence between the norms and values of civil servants and the relevant public interest, institutional safeguarding is a usable supporting instrument
here, which is in fact also used as such. Although (unlike the civil service in the uk)
the Netherlands does not have its own training programme for civil servants,
efforts are made to strengthen the distinctive values and norms of integrity,
responsiveness, service-orientation and responsibility in all sorts of courses and,
nowadays, even by taking the civil service oath.
Nowadays the instrument of institutional safeguarding must also be used now that
hierarchy and induced commitment by rules have lost some of their force. In particular the professionalisation of the civil service machinery provides particularly
good opportunities for institutional safeguards. This applies all the more if the professional norms and values of the professional civil servants coincide with public
values and norms, as separate professional values and norms tend to be dominant
within professional organisations. This is however subject to the precondition that
the professional norms do not result in the displacement of the norms and values
of the department or of official policy. The government must therefore continue to
invest heavily in the values and norms within departments responsible for supporting the promotion of public interests.

3.5

other t ypes of safeguard

3.5.1

introduction
The declining power of hierarchy as a significant instrument for safeguarding public interests within the public sector has often been a reason for exploring the possibilities for safeguards within the private sector. But the safeguarding of public
interests in the private sector is also not straightforward. It may be that this policy
line (‘turning to the market’) may have been taken too quickly. Both the safeguarding of public interests in the public and the private domain require a definition of
the problem. Precisely in that light it can then be decided whether there is more
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scope for protecting public interests within the public domain. To what extent can
safeguarding mechanisms from the private domain be applied within the public
sector? The analysis below indicates what improvements are possible within the
government.

3.5.2

competition and the public domain
Can competition contribute towards the more effective safeguarding of public
interests within the public domain? If by competition is understood that market
form in which players are financially held to account for their performance and
bankruptcy is a genuine possibility, there is little scope for competition within the
public sector. If on the other hand competition is viewed as not necessarily involving ‘settlement’ in financial terms as called for by the price mechanism there will be
more possibilities.
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Within the government the price mechanism can have a certain function, for
example for the internal charging of services that are supplied by facility services
units in the department in question. This provides a means of increasing the transparency of the organisation. Here the price mechanism, however, functions primarily as an aid and therefore in a totally different way from what it does in a normal, competitive private market. Nor is it clear how civil servants coming under
ministerial responsibility could operate in terms of both the hierarchy within their
own organisation and the competition with another organisation. In addition the
question arises as to how competition and market incentives can be reconciled with
dedication to the public interest, which is meant to have primacy within government departments.
Many of these arguments also militate against competition between elements of
departments and private organisations. Matters differ when it comes to autonomous administrative agencies, whose activities do not come under ministerial
responsibility. Such competition does however raise the question as to why
autonomous administrative agencies (the government) should supply products or
services if they can also be supplied by private organisations. This does not entirely
conclude the debate about hybrid organisations, i.e. organisations which promote
public interests as well as performing commercial activities. As they are both taskoriented and market organisations they have dual financing relations: they receive a
budget from the government and earn money in the (private) market. The argument often advanced in their favour is that competition is said to exert a stimulus
that also extends to the ‘public’ elements of the organisation not operating under
direct competition (In ’t Veld 1997). At the same time the presumed ‘gains’ of the
hybrid status have barely been demonstrated. In addition the potential gains must
be examined in the light of the public interests at issue. Does competition lead here
to the better safeguarding of public interests? Does the combination of public and
private tasks not lead to the imperfect promotion of public tasks, which is not outweighed by the potential gains from synergy? Finally gains in terms of ‘new (public) entrepreneurship’ can easily be at the expense of such values as responsiveness,
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responsibility, service-orientation and integrity which the public sector can provide as an added value.
Competition as this takes place in the private market is therefore not an option for
the government. If however competition is interpreted in a broader sense, independent of the relationship with the private market, there are better opportunities.
Here the focus must not be on settlement but on comparison. In that sense it is possible to benefit from benchmarking – not so as to hold people within the public sector to account but in order to provide them with incentives to deliver better work.
By increasing the transparency of the public sector it is also possible to generate the
information required for public interests to be effectively safeguarded within the
public domain.

3.5.3

induced commitment in advance with contr acts
in the public domain
A contract within a department is something of a contradiction in terms that is
moreover at variance with ministerial responsibility. In a legal sense, contracts
with ‘parts’ of the same legal entity – the state – are an anomaly. In a substantive
sense it is inconceivable that the minister would be required to negotiate with elements of his own department, subordinate to himself, concerning the performance
required of them. Finally a contract implies that what has not been regulated by
contract remains a matter of separate responsibility. This cannot be the case here
since the minister is responsible for the entire functioning of the department.
These problems apply to a lesser extent if the relevant organisation is formally
placed at arm’s length. Or more specifically: when there is an autonomous administrative agency, for the minister is not responsible for the functioning of such bodies, except in so far as it has been expressly assigned tasks and powers. Nevertheless a contract between the minister and an autonomous administrative agency is
not axiomatic as it is not clear on behalf of whom that body is required to negotiate
with the minister. The promotion of public interests would consequently become
dependent on the willingness of an autonomous administrative agency to co-operate in such promotion.
Particularly for legal reasons, contracts do not take us much further in the public
domain. Imitation of the private domain has little point. The government can,
however, also learn here from the private domain as this residual decision-making
room may spur the ‘agent’ into greater involvement with and more efficient promotion of public interests. Needless to say greater freedom can also be deployed on
other interests. It is therefore a matter of encouraging the involvement of public
organisations by leaving them with more freedom and at the same time committing them to the promotion of public interests.
In fact the phenomenon of the autonomous administrative agency takes advantage
of the principle of reciprocity. The promotion of the public interest is placed at
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some distance and the autonomous administrative agency is given greater responsibility of its own than would have been the case within the department. This construction can provide an additional incentive for involvement in the promotion of
public interests. It was for this reason that corporatisation was long promoted. Corporatisation would bring the public interests out into the open and the residual
decision-making room of the autonomous administrative agency would result in
greater involvement in the promotion of the public interest in question. In practice,
however, it often turns out to be very difficult to lay down clear frameworks for the
operation of autonomous administrative agencies. As a result the policy freedom of
the body in question would sometimes be too wide, which was not to the benefit
of the promotion of other (public and non-public) interests.

3.5.4

conclusion
It is evident that the competition and contracts with which we are familiar from the
private sector cannot be applied as they stand within the public sector. The public
domain is too distinctive in nature for this. Thus certain combinations of safeguards are not realistic for the public sector. Ministerial responsibility for example
cannot be combined effectively with competition between departmental units and
private parties. Similarly the conclusion of contracts with departmental units
squares oddly with ministerial responsibility.
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But the government can learn from the private sector. Transparency can be
increased within the public sector by means of competition and benchmarking.
Greater residual decision-making freedom for civil servants can enhance involvement.

3.6

public interests and autonomous administr ative
agencies

3.6.1

possibilities for safeguarding with rules and contr acts
The relevant considerations are broadly the same as those for the outsourcing of
public tasks to private players. In the case of autonomous administrative agencies
public interests can be safeguarded by induced commitment in advance with rules:
1 if there is sufficient consensus about the public interests at issue;
2 if the consensus and the formulation of the public interests are lasting in nature;
3 if the public interests at issue can be operationalised: it must be possible for
them to be laid down and spelled out in contracts;
4 if sufficient information is available on future developments and the efforts that
the autonomous administrative agency will need to make in order to realise
public interests;
5 if the enforcement of rules and contracts is possible: the results must be verifiable.
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Nevertheless there are also significant differences from the commitments imposed
on private players under outsourcing arrangements in the case of autonomous
administrative agencies:
1 There is a different structure of authority: the party bearing political responsibility can lay down the requirements that autonomous administrative agencies
are to observe in the form of rules. Among other things this means that any riskaversion will be less of a factor among such bodies, since it is not formally up to
them to decide by themselves whether they regard the risks as too great to enter
into a relationship with the minister and the latter’s department. This means
that it would not be very appropriate to leave the realisation of public interests
to autonomous administrative agencies where there are large risks. In that case
there are sufficient arguments for keeping the promotion of the public interest in
question under direct ministerial responsibility.
2 The ‘outsourcing’ of public tasks to autonomous administrative agencies lacks
the gain in the information obtained in circumstances of competition when outsourcing arrangements are made with private players. The supervision of rules
and enforcement of contracts consequently become more difficult. High standards are laid down for the verifiability of output. The risk of the aforementioned performance paradox is clearly greater. By contrast competition can be an
important instrument in preventing ritualisation and proceduralism in the
determination and especially the representation of output.
3 It may be possible to compensate for imperfections within autonomous administrative agencies more effectively than in a market between private players. This
notion is based on the assumption that public interests will differ more readily
from entrepreneurs’ interests than from the objectives of autonomous administrative agencies, as the latter are primarily concerned with public affairs.
Commitment to public interests differs inherently from commitment to the
(parent) department. Thus a comparison between the department and an
autonomous administrative agency indicates that precisely the lack of commitment (to the parent department) can be to the advantage of the autonomous
administrative agency, in that the public interest sometimes calls for independence.
This is illustrated by the following situations:
1 Legal equality in the implementation of policy can call for a certain distance in
relation to the political system. If that distance cannot be effectively organised
within the department, implementation by an autonomous administrative
agency will be more appropriate.
2 Certain policy functions, such as the supervision of private actors, are more
effective if they are not unduly intertwined with policy.
3 The nature of the policy field sometimes calls for an absence of direct substantive interference on the part of the politically responsible authorities (e.g. the
provision of subsidies in the cultural field).
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3.6.2

possibilities for institutional safeguards
Given their public orientation, there is often a high degree of convergence between
the culture of autonomous administrative agencies and the public interests which
they serve. In this regard it may be assumed that the enshrining of values and
norms within autonomous administrative agencies will be stronger the greater the
level of professional expertise within such bodies. The specific possibilities for
institutional safeguarding may even provide a reason for engaging an autonomous
administrative agency. The promotion of public interests at a certain distance from
the department creates new possibilities for developing a certain culture and a certain system of norms and values. Precisely in that new culture it will be possible to
safeguard certain public interests more effectively than in the more bureaucratic
and quasi-political culture of the department. At the same time, however, separate
normative and value systems can be developed within departmental units that provide new opportunities for safeguarding public interests.

3.6.3

conclusion
The possibilities afforded by autonomous administrative agencies for the safeguarding of public interests have been discussed above. Competition with private
players does not appear particularly advised. The induced commitment of autonomous administrative agencies by means of rules provides better possibilities. In
particular the combination of institutional safeguards would appear a fruitful path,
subject to the condition that investments are made in public values such as serviceorientation, responsiveness and integrity, instead of focusing primarily on profits
and customers.
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3.7

public interests and the department
The possibilities for safeguarding public interests within the department are
described more readily in a negative than a positive sense. From the above it has
already become clear when safeguarding within departments is not so possible:
1 If legal equality in the implementation of government policy calls for a certain
distance in relation to the political system and if such distance cannot be effectively organised within the department.
2 When it comes to policy functions such as the supervision of private actors,
which are more effective if they are not unduly intertwined with government
policy.
3 If the nature of the policy field calls for the politically responsible authorities to
refrain from direct substantive interference (e.g. in the case of cultural grants).
This is not to say that safeguarding within the department will then be possible
without further ado in all other cases. In this regard the Weberian hierarchy
belongs to the past. At the same time the possibilities for induced commitment
through contracts and for competition between departments must be put in perspective. Induced commitment by means of statutory rules is equally subject to
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limitations. It is therefore difficult to make general statements concerning the possibilities for safeguarding public interests within departments.
At the same time it should be noted that the promotion of public interests under
direct ministerial responsibility is often a final option. If public interests cannot be
effectively safeguarded within the private domain or within an autonomous
administrative agency, there will often appear to be only one available solution:
implementation by the department itself. Such a line of reasoning is not uncommon, particularly within the public sector. At the same time, however, it is too government-centric and unduly neglects the limitations within the departments. In
this case it is better to accept that both the private and the public domain offer
unlimited possibilities for safeguarding the public interests at issue.
In such a situation there are three possible courses of action. In the first place it may
be decided to deal with the public interest in question differently or to abandon it
entirely. Secondly it is still possible to opt in favour of private safeguards, possibly
coupled with acceptance of a greater risk of loss of effectiveness. Thirdly the circumstances for safeguards within departments can be improved. This is examined
in the next section.
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3.8

improved possibilities for safeguards within
the public domain
In the first place, no matter how much the government can learn in certain areas
from the private sector, it does not stand to benefit by starting to copy the private
sector. If the government begins to compare itself with a firm and seeks to imitate
corporate strengths the only (albeit unlikely) result will be that another firm is
added to the private sector. The possibilities for safeguarding public interests are
not therefore increased. In order to increase these possibilities within the public
sector the government would need to emphasise the specific advantages and specific nature of the public sector, rather than seeking to take over the specific advantages of the private sector.
Secondly the specific advantages of the public sector are nowadays not necessarily
located in the hierarchical sphere. Although many civil servants still carry out the
instructions of their superiors, the self-evident nature of the hierarchy has disappeared. The specific strength of the public sector may now lie more particularly in
the involvement in public affairs, the ability to rise above sectional interests and
the sharing of norms and values associated with the performance of public duties,
such as integrity, responsiveness, service-orientation and responsibility. This is
not to say that all civil servants behave in terms of these norms and values and that
all civil servants are utterly and solely involved with public concerns - or that such
norms are not to be found in the private sector. Nevertheless the involvement with
public concerns and the shared public values and norms provide the government
with a potential added value in relation to mutually competing market players. It is
precisely this advantage that is at risk of rapidly being eroded if the government

safeguarding the publ ic in t erest

engages in commercial activities. The government would therefore be better
advised not to develop any commercial activities. It needs to operate efficiently but
not to be geared to profit-making. In addition it is highly important to maintain
public values and norms within the public sector.
Thirdly the government can also learn from the market without imitating or copying it. The great advantage of the market (given perfect competition) lies in the generation of information concerning the true preferences of citizens and the actual
cost of services and products. Precisely for safeguarding public interests this information is critically important. In essence a comparison of possible safeguarding
methods is also a comparison between methods of information gathering. The
shift from the public to the private domain in recent decades can also be partly
explained in these terms. The market is deemed to generate information that could
not be obtained within the government bureaucracy.
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The information required in order to safeguard public interests effectively within
the public domain can also be generated within the public sector by increasing the
transparency. As noted earlier, the price mechanism lends itself to this purpose to
only a limited extent. By contrast competition in the more general sense – based on
the codes of professionals working within the government – may be a suitable
mechanism. Here benchmarking may be used, not so much to hold people within
the public domain to account as to provide incentives for better work. These possibilities for increasing transparency are unmistakably increased by new forms of
information and communication technology.
Fourthly more information can be generated by improving the accountability
mechanisms within the government. This applies not just within departments but
also to the relationship with many autonomous administrative agencies. Accountability vis-à-vis the public can also be improved in all sorts of ways. Citizens’ charters would be a welcome means to this end. These not only generate information
but provide the desired incentives, particularly if citizens can count on compensation if the government fails to meet its service pledges.
Fifthly economics provides interesting insights into the way in which principal/
agent relationships can be dealt with within the public sector. With the professionalisation of the civil service the information asymmetry between leading politicians and civil servants has widened. Furthermore this relationship often involves
non-verifiable information. In such situations it is better to enlarge the responsibilities of the ‘agent’, not only by giving him more freedoms but also by making him
specifically responsible. As against the enlargement of responsibilities are the gains
from the greater involvement of the executive agent (reciprocity).
The enlargement of ‘devolved’ responsibilities does of course also involve new
risks. The devolved policy freedom can be used for other matters. This risk can be
minimised by placing the emphasis on professionalism and public values and
norms and by introducing new accountability mechanisms.
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Finally the government can do more to recruit and retain good people for the promotion of public interests. In order to attract good quality people the government
will need to improve its image. To recruit and retain good people the employment
conditions, salary and internal working culture are highly important. It may be
asked whether the present substantive civil servants law does in fact provide sufficient room for differentiation and whether the culture within the public service
sufficiently encourages each employee to excel as a public professional and to
exploit their talents to the full. The emancipation of talent at each level within the
culture of the public service needs to be more firmly embedded. In this regard the
new civil servant is not a ‘public entrepreneur’ but a public professional, in that the
added value of the government resides in public professionalism. This public professional will also take part in the public debate, without undermining the legitimacy of government policy.
Particularly by investing in public values and norms and in involvement in public
affairs, the government can create possibilities for safeguarding public interests
within its own domain. This therefore provides an obvious example of institutional
safeguarding.

3.9

conclusion: a comparison between public and private
This chapter has analysed the possibilities for safeguarding public interests in the
public sector. The previous chapter analysed the possibilities in the private sector.
A comparison may now be made.
It may be noted in advance that in practice the scope for safeguards is not extensive.
Safeguarding in both the public and private sector has its advantages and disadvantages. Where safeguarding is not possible in the private sector, this does not necessarily mean that it will be possible in the public sector. The safeguarding of public
interests often involves a choice between two options, both of which have their
pros and cons. Furthermore both options are often characterised by uncertainties.
For this reason the government would be well advised to formulate public interests
in the light of limited certainties and in addition preferably to identify combinations of safeguard mechanisms. In this way the disadvantages of one mechanism
can be compensated for by the advantages of another.
It is however clear that the arguments in favour of privatisation are stronger if:
● there are fewer and also less complex public interests at issue;
● there is more consensus within the government about the public interests at
issue and so no question of goal-indeterminacy. If the latter is the case, promotion within the public domain will be more advised, partly because the reversal
of privatisation involves high costs;
● the external effects of a particular choice can be more clearly identified. This will
apply to a lesser extent in the case of new policies where the government confines
itself to an initial exploration and a limited number of experiments. In that regard
the government must be permitted to experiment and make innovations itself;
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● public interests are easier to operationalise in statutory regulations or in contracts and the more that (partly in consequence) the performance of private
players is verifiable;
● a clear-cut norm for implementation can be provided so that the requirements of
legal certainty and legal equality can be satisfied. This requirement will be less
readily met if a large measure of civil service policy freedom is inevitable,
because the assessment of each individual case will call for detailed specification
and elaboration of the norm;
● the safeguarding of the public interests at issue does not disrupt the mechanism
of supply and demand, while competition is indispensable for disciplining the
players. Given a large number of public interests too few areas may be left in
which the players can compete;
● the implementation does not call for dedicated investments. If it does, competition (through outsourcing) becomes more difficult to organise as these dedicated investments would rapidly become prohibitive if a switch were to be made to
a different private player;
● the government has more information on the likelihood that the intended situation will be achieved and the efforts that will need to be made by a private supplier to whom the operational responsibility is to be assigned;
● the risks are less substantial and the risk-aversion among private entrepreneurs
lower. Where the risks are substantial and there is marked risk-aversion, private
players may demand excessive insurance from the government by way of compensation, when the costs become so high that the public interest is better promoted within the public domain;
● effective supervision of the private sector can be organised effectively and the
costs thereof (for the collection of information, assessment and correction) are
reasonable.
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divergent dynamics in the contex t of
government polic y

4.1

the importance of contex tual changes
Decisions about public interests and their protection must be taken in the light of
the context and the likely changes in that context in the near future. The first of
these in fact speaks for itself if the possibilities for safeguarding are analysed, but
the second much less so, as the scope for safeguarding must then be examined in
terms of not just the current but also the future context. It even calls for the prioritisation of the public interests that will be at issue in the future.
Relevant changes in the context generally have their origin outside the (national)
government (e.g. technological developments, internationalisation and European
directives). Nevertheless it is not just the exogenous developments that provide
grounds for a rearrangement of responsibilities. Contextual changes that are determined in part by the government itself (the establishment of a tight institutional
framework for privatisation, the enhancement of transparency within the government machinery and the professionalisation of the public service) or the setting of
different priorities within the political system may also provide grounds for a
reconsideration. The contextual changes sometimes relate to the ‘what’ question
(i.e. the public interest must be redetermined) and sometimes to the ‘how’ question (i.e. the possibilities for safeguarding public interests change). In this way,
depending on the nature of the change in the contexts (endogenous or exogenous)
and depending on the question (‘what’ or ‘how’) requiring a new answer, there are
four possibilities. Particularly in relation to the political debate it is important for
these four situations to be clearly distinguished:
a Exogenous developments with consequences for the formulation of the public
interest.
The government is forced by exogenous developments to review its ultimate
responsibilities. New public interests arise and old ones disappear because
(structural) involvement by the government is no longer needed or because its
declining capacity to act means that the government is no longer able to effect
something for which it bears final responsibility. Or in other words, it is no
longer needed or no longer possible.
Thus ongoing internationalisation and the application of information and communication technology (and other new technologies) have meant that there is
greater room for competition, especially in the field of public utilities. Where
the market itself organises the delivery of certain products and services the government need no longer treat the production and delivery as a public interest. In
addition internationalisation can deprive national governments in a less fundamental way of the ability to promote public interests. It can for example make it
impossible for national governments effectively to supervise compliance with
the conditions laid down by the government. And where the involvement of the
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government and the protection of interests are purely symbolic it is better to
withdraw altogether.
b Endogenous developments with consequences for the formulation of the public
interest.
A new political consensus may emerge concerning different public interests.
Over the past 15 years, for example, the goal of income support has gradually
become less important in the field of social security, with a shift in favour of
reintegration. An example of a new policy that has come to the fore in recent
decades is environmental protection.
c Exogenous developments with consequences for the ability to safeguard public
interests.
There are numerous exogenous developments that affect the possibilities for
safeguards within both the public and the private domain. The process of horizontalisation so characteristic of modern social relationships has also made its
presence felt within the public sector. Even the professionalisation of the public
sector is partly an exogenous development.
In the private sector the growing professionalisation and growing proto-professionalisation (i.e. growing knowledge in combination with greater assertiveness)
of citizens are equally as relevant. The professionalisation is making possible
new forms of institutional safeguards; the proto-professionalisation provides
better opportunities for creating direct relationships of accountability towards
the public.
Finally a European or even global market has in many cases supplanted the
Dutch market. European regulations can substantially limit the scope for safeguarding the public interest by means of Dutch legislation, while foreign operators are able to avoid the Dutch regulations. This narrows the national government’s possibilities for keeping control over the preconditions for production
and delivery by private players (and therefore to safeguard public interests). This
could even be a consideration for preserving a specific governmental responsibility for the production and delivery of a product and not allowing the responsible government agencies to be transferred into private hands.
d Endogenous developments with implications for the ability to safeguard public
interests.
The government can modernise its own organisation, with the result that more
or at any event different safeguarding mechanisms arise within the public sector.
Needless to say the government has less influence over the functioning of the
private sector, but here too the government can increase the possibilities for
safeguarding public interests by being an effective market-master.
This is summarised in the diagram on the next page.
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what

exogenous

endogenous

● greater competition (e.g. through ict)

● change in political priorities

renders final responsibility of government

● shifting political consensus

superfluous
● new social problems call for new involvement
how

● horizontalisation
● new insights concerning organisations
● new dependencies

● enlargement of transparency of public
sector and market
● market-master

(see: European directives)

4.2

developments not taking pl ace evenly in all areas
The context in which public interests must be promoted is subject to change, but
not continually and not in the same way in all areas of policy. In addition the timing
and extent of contextual changes are often unpredictable. Significant privatisation
has, for example, taken place in the Netherlands in recent years in the area of
telecommunications. The reason was clear: new technology was resulting in
greater product differentiation, a development leading worldwide to a switch from
government control to conditioned market forces. The government consequently
need no longer treat the production and delivery of telephone services as a public
goal, although the government does still assume final responsibility for the framework conditions for production and delivery. As a result of technological innovation the public interest has therefore shifted and a different division of public and
private responsibilities has arisen when it comes to binding the markets to the
politically determined framework conditions (universal service-provision, etc).
Since the answer to the ‘what’ question has changed, the ‘how’ question also
requires a new response.
A different situation arises in the case of public transport. Here, European regulations are calling for (or at least encouraging) a new response to the ‘how’ question.
In district transport a start has been made on creating competition for the market.
Although it is as yet by no means clear as to whether the party that first obtains a
concession will later manage to build up too great a lead over possible competitors,
competition would provisionally appear possible. Matters are more complicated
when it comes to the national rail network. Good arguments are put forward to
suggest that competition on the national network is undesirable and more particularly impossible. Competition for the national network looks equally hypothetical
for the time being when the government is dependent on both effectively functioning public transport ánd Netherlands Railways (ns), and when sizeable dedicated investments are at stake. The competition could at most relate to the management, which, however, can also be ruled out if the Netherlands Railways are to
remain in public hands.
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Contextual changes therefore provide less reason for changing the final responsibility of the government with respect to the national rail network than they do in
the world of telecommunications. The question as to how the unchanged public
interests should be safeguarded remains a topical one. Furthermore it needs to be
examined whether it is advisable for the Netherlands to take the lead in implementing European directives as long as other countries are not implementing those
directives properly. As long as there is no genuine competition on the Dutch rail
network, there is certainly no reason for the Netherlands Railways to be floated.
The creation of private monopolists is not a task for the government. At this point,
now that no realistic alternatives have emerged, there is a stronger case for increasing the government’s control over ns. This government public limited company
(nv), which formally is still fully in the public domain, has ended up in a ‘grey’ area
where neither hierarchy nor competition provide sufficient possibilities for safeguarding public interests.
In other areas it is much less clear why a changing context should call for different
responses to the what and how questions. This is not to say that it is not advisable
periodically to review both questions. It does, however, mean that the right solution
in one area of policy need not necessarily be the right solution in another. If privatisation is a sensible strategy for telecommunications this need not automatically apply
to social security benefit agencies. If privatisation of the energy sector is advisable,
this need not necessarily apply to the water supply. Not only do policy fields have
their own characteristics but the contexts of the various policy areas also change in
distinctive ways. Such changes take place by no means universally or to the same
extent.
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In addition the examples also provide grounds for a different conclusion: the most
important reason for fundamentally changing the allocation of operational responsibilities for the promotion of public interests is if the public interest itself has
changed in nature.

4.3

certain developments
There is still a lack of clarity about the future context in many areas. In respect of
many long-term developments it is unclear how extensive these will be and how
they will take place. What is certain is the fact that these are developments that will
make their impact felt in the future. This limited certainty already provides sufficient indications to reconsider the assumptions and methods of policy formulation. The overall certainty that developments such as internationalisation and technological innovation will be sustained in the future for example changes the nature
of the question as to whether a switch should be made from direct government
management to market forces in promoting a particular public interest. The question as to whether this switch is desirable in itself will become increasingly difficult
to answer within the framework of national policy autonomy and the cultural
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assumptions of the national policy tradition. This also applies in areas traditionally
coming under domestic policy.
Furthermore it is not just a matter of the certainty of future developments but also
of the sound qualitative and administrative interpretation of them: will they bear
on the ‘what’ question (must the government review its final responsibility?) or on
the ‘how’ question (how must the government put its final responsibility into
practice?). In particular, if the new developments undermine the realism of classical administration concepts this has major consequences for the nature of the argument. Contextual developments for example do not just have consequences for the
goals (the government’s final responsibility) and the means (the allocation of
responsibilities to public and private actors in the realisation of public interests) but
also affect the concepts in terms of which government and society could traditionally be described. The already vague distinction between centralised and devolved,
between policy determination and policy implementation and between domestic
and foreign policy will decline further. At this conceptual level the impact of European law may well be the most significant: key concepts such as government and
enterprise need to be translated in terms of this right to estimate realistic risks
properly in advance.
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5

the dynamics of implementation:
the desir able str ategy

5.1

introduction
From the above it is evident that a deliberation as to whether the (operational)
responsibilities for the promotion of public interests should be assigned to the public or to the private sector must consist of the following elements:
1 a proper specification of the public interests at issue;
2 an analysis of the possibilities for safeguards within the private and the public
sector;
3 an analysis of the context and likely changes in that context.
In this final chapter one further requirement has been added:
4 a good estimate in advance of the risks that a switch of responsibilities may
involve.
Such appraisal needs to allow for the fact that in practice the situation will always
differ from the drawing board conceptions drawn up in advance. In practice the
result is not just determined by the idea as such but, in particular, by the compromises between the numerous stakeholders, by dependencies and by positions of
power. This can have consequences for the ultimate safeguarding of the public
interest. A theoretical preference for situation B over situation A does not necessarily mean that in practice preference should always be given to B. The transitional
risks are greater the more complex the target situation, the more the latter differs
from the initial situation, the greater the number of parties involved in the reorganisation and the more limited the consensus about such reorganisation.
The aforementioned transitions generally face the kinds of problems thrown up by
reorganisations in general. From the literature it is known that reorganisations
often involve (at least) three problems. In the first place reorganisations succeed
one another too rapidly. Light (1995) refers in this context to ‘the ebb and flow of
reforms’, as a result of which there is too little time to complete a reorganisation
and for it to prove itself. Secondly a reorganisation rarely takes place in isolation but
generally at the same time as other reorganisations, which can sometimes nullify
the assumed advantages. Thirdly many reorganisations spring from ideology rather
than from a ‘thoughtful, impartial evaluation of the models’ (Peters 1996).
Apart from these general transitional problems, two specific transitional problems
arise in the case of privatisation. In the first place the creation of a market and the
safeguarding of competition is less straightforward than might be assumed.
Secondly the creation of clear relationships between the government and the privatised organisation is not entirely straightforward. This aspect has a direct bearing
on the scope for ‘induced commitment in advance’.
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5.2

the creation of a market
The fact that competition cannot be created entirely straightforwardly is understandable enough since it is not in the interests of all concerned. Competition may
offer advantages for society as a whole, but suppliers would prefer to have a
monopoly position and, as a minimum, not too much competition. For this reason
the (future) suppliers therefore frequently develop contra-strategies to obstruct the
introduction of competitive markets. In consequence the government frequently
finds itself lagging behind the ball-game.
Upon a switch from government management to conditioned market forces, problems moreover arise in relation to the organisation of arm’s length arrangements
and independence. The role that the government needs to fill as market-master has
been examined in this regard. Precisely in the case of the aforementioned changeover this role can generate problems because the government must create a distance in relation to the existing monopolists. The legislation facilitating the conversion calls in many respects for a weakening of the position of the existing
monopolists (for example: non-discriminatory access to an independent management of the infrastructure). The classical model still provided for an interaction
between the government and implementing organisation.
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Adequate supervision also presupposes a degree of knowledge and experience
within the government that will not always be available; particularly in the initial
situation the monopolists will have an information lead. In the interests of effective control the government will often need to consult the very monopolist that is
to be controlled.
Clear direction is therefore required from the government in the case of privatisation, but this is often not possible. In addition the government appears to display a
lack of any doubt (which does not improve the situation). The Dutch literature
refers for example to the ‘social shaping’ thinking that often underlies the aim of
privatisation and market forces. It is at any event striking that the belief in the shapability of society of the 1970s may have disappeared but that the belief in the shapability of the market in the 1990s is still flourishing. In reality, the new market is
very difficult to create.

5.3

clearer rel ationships
For the same reason it turns out to be far from straightforward in practice to establish clearer relationships between the government and the privatised (and corporatised) organisation. This is not a specifically Dutch problem. Kreukels and Hagelstein (1998) refer to Canada, noting that there too the new independence of
organisations results in a conflict of interests, the unclear setting priorities and failures in assignment and responsibility. It even leads them to question whether all
that corporatisation does not smack of opportunism.
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This creates a real risk in both the public and private sector of a ‘grey’ area where, as
a result of transitional problems, none of the safeguarding mechanisms work effectively. Although organisations are placed at a distance they are not exposed to sufficient competition when privatised, while in the case of corporatisation the direction and control of the new organisations by the department are inadequately
regulated. In this way organisations can arise that are not held to account sufficiently since neither the political system (i.e. ministerial responsibility) nor the consumer (the market) is capable of bringing about the necessary correction. In these
cases accountability is lacking.
Nevertheless it is not the case that privatisation and corporatisation inevitably get
stuck halfway. Much will depend on the direction given by the government (does it
hold fast sufficiently during the process to the rationale of the reorganisation?), on
the consensus concerning public interests, on the distribution of power between
stakeholders and on the possibilities created within the sector in question in the
past (path-dependence). It will be clear that the organisation concerned is not the
best placed to monitor the accountability arrangements. The organisation will be
more inclined to think of its own (future) sectional interests than of the public
interests at issue. There is a clear task here for the government.
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At the same time it will not always be in the interests (in the short term) of those
bearing political responsibility to regulate corporatisation and privatisation effectively. As The Economist has noted, a government enterprise that is allowed to continue as a monopolist can be sold much more readily than an enterprise that will
face stiff competition. The politicians themselves also stand in one respect to benefit from a lack of formal authority over corporatised organisations: those lacking
authority cannot be held accountable in Parliament for the functioning of the
organisations in question.

5.4

desir able str ategy
In view of the above the strategy towards privatisation should be based on the following principles:
1 ‘Precautionary principle’. A good analysis and weighing must take place in
advance of the risks that can occur during the transition. What possibilities do
established parties and well-organised and articulate sectional interests have for
shaping plans in their own favour? To what extent would the government be
dependent during the transition on parties that are in fact busy securing their
own future? These risks need to be covered as effectively as possible when irrevocable steps are taken.
2 Restraint if numerous public and private interests are simultaneously at issue
and if the outcome is overly dependent on the compromises that need to be concluded with too many actors. If it is decided in this situation to opt for the
rearrangement of responsibilities it is not inconceivable that one (‘definitive’)
effort at ‘system reform’ will come hard on the heels of the next, so that the
effects of the individual reviews can barely be determined.
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3 The more coercive the context becomes as a result of internationalisation and
technological advances, the more the problems in the transitional stage can be
controlled. The changing context not only calls for the redistribution of responsibilities but may also itself be regarded as a facilitating condition. This perhaps
accounts for the relative success of the privatisation of telecommunications. Precisely when the context is less coercive, room is created for actors who oppose
the reorganisation to develop counterstrategies, with all the transitional problems that this entails.
4 Sequence of steps. The transfer of ownership needs for example to be avoided
too early on. In many cases there is a marked fixation with this one element of
the privatisation process at the expense of other, in themselves more important,
elements such as genuine market forces and a proper institutional framework.
The transfer of ownership should ideally be the culmination rather than the
starting point of the operation.
5 Building in learning processes by operating on the principle of ‘variety and
selection’. This principle involves testing out a number of variants in practice
and ultimately selecting the variant offering the best results, so that variety can
nevertheless give rise to a uniform framework. Experience in other countries
indicates that it is precisely such variety at the pilot stage that enables best practice to be selected at a later point. And should not variety be accepted as a permanent phenomenon in a highly dynamic world? In this respect the ultimate
uniformity need relate only to the overall framework. The complex social reality
requires the ability to adapt the uniform framework to local conditions at all
times – i.e. not just at the time of a reorganisation. Seen in this light variety will
always be the starting point within a uniform set of rules.
6 Improvement of the functioning of organisations. This can be done in many
ways. In this regard comprehensive changes to structures and systems are just
one of the possibilities for improvement. The fact that policy has traditionally
focused on this one condition is at the expense of realising that there can be
more than one way of doing things. The internal management philosophy can
be made less bureaucratic and greater scope can be provided for the professionalisation of the civil service machinery. The organisation can be made less hierarchical and responsibilities can be more widely shared with the executive civil
servants.
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5.5

epilogue
This does not provide an answer to the question as to whether the government
should privatise to a greater or to a lesser extent. From the foregoing it may be evident that this question is not capable of such a simple answer; the ‘how’ depends to
a significant extent on the ‘what’. An answer to the question as to whether the
Council is for or against ‘continuing privatisation’ therefore has little meaning: it is
up to the democratically legitimated government to determine which interests in
this society should be ‘publicly’ promoted.
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